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United States Court of Appeals for the 
District of Columbia i 


1 


In the United States Court of Appeals for the 
District of Columbia 

! 

No. 6911 I 


Continental Radio Company, a corporation, Appellant, 

i 

I 

V. 


Federal Communications Commission, Appellee. 

A. Notice of Appeal ! 


Appellant, Continental Radio Company, a corporation, 
says that it is aggrieved by a decision of the Federal Com¬ 
munications commission, rendered December 1, 19^6, effec¬ 
tive January 27, 1937 (the effective date having been post¬ 
poned from time to time from December 1, 193$) grant¬ 
ing an application of American Broadcasting Company, 
licensee of radiobroadcasting station WOL, Washington, 
D. C., for a permit to make changes in equipment, to change 
frequency from 1310 kc. (a local frequency) to 1230 kc. (a 
regional frequency) and to increase power from lOO watts 
to 1,000 watts. I 

Wherefore, appellant gives notice of its appeal and as¬ 
signs in support the reasons hereinafter given. 


CONTINENTAL RADIO COMPANY 

I 

By PAUL M SEGAL 
GEORGE S SMITH 

Its Attorneys 


B. Reasons for Appeal 


V I 

1. Appellant, on May 25, 1936, filed its application with 
the commission for a construction permit to authorize the 
construction and operation of a new radiobroadcasting sta¬ 
tion at Washington, D. C., to use the frequency 1230 kc. 
This application duly considered by the commission was 
designated for public hearing on November 23,1936. 


I 
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2. American Broadcasting Company on January 8, 1936, 
filed its application with the commission to change the oper¬ 
ating assignment of its radiobroadcasting station WOL at 
Washington, D. C., froin 1310 kc., 100 watts power, to 1230 
kc. and 1,000 watts power. A public hearing was held on 
this application on May 20 and 21,1936, before an Examiner 
of the commission. 

3. On October 13,1936, and notwithstanding the pendency 
of the application of appellant the commission entered an 
order granting the application of American Broadcasting 
Company. The effective date of the order was postponed 
from time to time from December 1, 1936 to January 27, 
1937. 

4. On November 6,1936, appellant filed a motion with the 
commission for postponement of the public hearing on its 
application, then set for November 23, 1936, on the ground 
that during the pendency of the proceedings on its applica¬ 
tion, the commission on October 13, 1936, had granted the 
application of American Broadcasting Company, and which 
grant, if permitted to become final, would operate as an 
effective denial of the application of appellant and would 
render futile any hearing upon its application in that both 
applications requested the same frequency at the same com¬ 
munity and were therefore mutually exclusive. On 

3 November 19,1936, the commission notified appellant 
by telegram that hearing on its application had been 
continued until further notice. 

5. On November 27, 1936, appellant filed a petition for 
rehearing the application of American Broadcasting Com¬ 
pany, and on December 17, 1936, appellant filed a supple¬ 
mental petition for rehearing such application. Appellant 
was notified by letter dated February 12,1937, that the com¬ 
mission had denied the petition for rehearing and the sup¬ 
plemental petition for rehearing. 

6. The action of appellee in granting the application of 
American Broadcasting Company was erroneous in law 
and was arbitrary and capricious in the following partic¬ 
ulars : 

(a) The application of American Broadcasting Company 
and that of the appellant request the same frequency at the 
same community and are therefore mutually exclusive, and 





3 


CONTINENTAL KADIO CO. VS. FEDERAL COMM. COMM. 

it was error for the commission to grant the application of 
American Broadcasting Company without having first ac¬ 
corded appellant a public hearing on its application! 

(b) The granting of the application of American Broad¬ 

casting Company was a denial of due process of law to ap¬ 
pellant, in that appellant has not yet had an opportunity to 
make its comparative showing before the commission as to 
its ability to serve the public interest through the operation 
of the type of station it proposes. ! 

(c) The commission decision herein complained of was 
made without consideration of the service proposed to be 
rendered by appellant, and was erroneous in that it is tan¬ 
tamount to a denial of appellant’s application without hear¬ 
ing or due process of law having been accorded. 

4 (d) The commission erred in finding and report¬ 

ing that American Broadcasting Company i has the 
necessary technical qualifications to exercise the j^acilities 
applied for, in that it has not made full use of the facilities 
assigned to it. j 

(e) The commission erred in finding that if American 
Broadcasting Company were to operate with the ihcreased 
power requested, it would enable station WOL to serve an 
increased territory and a greatly increased number of per¬ 
sons, as well as improve the strength of the signal in its 
present area, in that no showing was made at thei hearing 
as to the extent of the area and the number of persons now 
served by WOL or that could be served by the use of proper 
technical facilities with the present power and frequency. 

(f) It was error for the commission to find that the record 

shows a need for additional signal strength on the part of 
station WOL. i 

(g) The commission erred in failing to find that there 

was no showing of technical proficiency on the | part of 
American Broadcasting Company in the use of its present 
frequency assignment. i 

(h) The granting of the application of American Broad¬ 
casting Company is contrary to the announced rule iof policy 
of, and the interpretation of public interest, convenience and 
necessity as promulgated in many decisions of thei commis¬ 
sion, and such grant was therefore erroneously njiade and 
w'as arbitrary and capricious. 


I 

i 

I 
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5 I (i) The commission erred in failing to find that 
the general character of the operation of WOL and 

the nature of its plans for development are such as not to 
warrant any advancement in its operating assignment. 

( 3 ) The commission erred in denying appellant’s motion 
for rehearing. 

C. Review Requested 

Wherefore appellant prays an order of this Court revers¬ 
ing the order of the Federal Communications commission, 
setting aside the grant of a construction permit to Ameri¬ 
can Broadcasting Company and denying the application 
therefor, and for such further relief as to this Honorable 
Court may seem just and proper. 

CONTINENTAL EADIO COMPANY 
! By PAUL M SEGAL 

GEOEGE S SMITH 

Its Attorneys 

6 Affidavit 

Washington, 

District of Columbia, ss: 

George S. Smith, being first duly sworn, says he is one 
of the attorneys for Continental Eadio Company, appellant 
herein, and that the foregoing is a true copy of the Notice 
of Appeal and Eeasons Therefor to be filed forthwith in the 
United States Court of Appeals for the District of Colum¬ 
bia. 

I GEOEGE S SMITH 

Subscribed and sworn to before me this 15th day of Feb¬ 
ruary, 1937. My commission will expire May 16,1940. 

MAEY V. JUDGE 

(Seal) Notary Public 

7 D. Notice 
To: 

Federal Communications Commission, 

Washington, D. C. 

The Federal Communications commission will please take 
notice that the foregoing Notice of Appeal and of the rea- 
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1 

1 

sons therefor are being filed forthwith in the United States 
Court of Appeals for the District of Columbia, pursuant 
to the provisions of the Communications Act pf 1934 as 
amended. | 

GEORGE S SMITH | 

E. Acknowledgment of Service I 

I 

Service of a true copy of the foregoing notice and state¬ 
ment is acknowledged this 15th day of February, 1937. 

FEDERAL COMMUNICATIONS COMMISSION 

i 

By JOHN B REYNOLDS, 

Acting Secretary | 

8 Endorsed: 6911 In the United States Court of 
Appeals for the District of Columbia | No. 6911 

Continental Radio Company, a corporation. Appellant, v. 
Federal Cummunications Commission Appellee Notice of 
Appeal United States Court of Appeals for tlie District 
of Columbia Filed Feb 15 1937 Moncure Burke, Clerk 

9 In the United States Court of Appeals for the 

District of Columbia 

No. 6911 ! 

Continental Radio Company, Appellant, 

I 

V. 

i 

Federal Communications Commission, Appellee, 

Notice of Intention to Intervene. 

To the Honorctble Chief Jiistice 
and Associate Justices of Said Court: 

\ 

Now comes American Broadcasting Company, a corpora¬ 
tion organized and existing under the laws of the State 
of Delaware, and gives notice of its intention to lintervene 
in the above entitled and numbered cause in suppbrt of the 
decision and order of the Federal Communications Com¬ 
mission, from which the above entitled appeal iS taken. 

The decision and order of the Federal Communications 
Commission, from which said appeal was taken, ^as an or¬ 
der granting the application of intervener for coiistrucfion 
permit authorizing the American Broadcasting Company 
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to construct and operate a radio broadcast station at Wash¬ 
ington, D. C., and the interests of intervener would there¬ 
fore be adversely affected if this Honorable Court should 
reverse or modify the order of the Federal Communications 
Commission granting intervener’s application for con¬ 
struction permit. 

AMERICAN BROADCASTING COMPANY, 

By: PAUL D. P. SPEARMAN 
Its Attorney 

10 Acknowledgment of Service. 

The receipt of a true and correct copy of the attached 
and foregoing Notice of Intention to Intervene is hereby 
acknowledged, this the 24th day of February, 1937. 

! CONTINENTAL RADIO COMPANY, 

By: PAUL M SEGAL 
Its Attorney 

FEDERAL COMMUNICATIONS COMMISSION 

By:GEORGE B PORTER 
j Assistant General Counsel 

M 

11 Continental Radio Company, Appellant v. Federal 
Communications Commission, Appellee. No. 6911 

Notice of Intention to Intervene. United States Court of 
Appeals for the District of Columbia Filed Feb 24 1937 
Moncure Burke, Clerk 

Stephens, Spearman & Roberson 
903 National Press Building, 

Washington, D. C. 

15 United States Court of Appeals for the District of 
Columbia Filed Mar 17 1937 Moncure Burke, 


Qerk 
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I 

In the United States Court of Appeals for the 
District of Colnmbia 

i 

No. 6911 I 

I 

I 

Continental Radio Company, Appellant, 


Federal Communications Commission | 

I 

Statement in Writing of the Facts and Grounds for the 
Decision of the Federal Communications Commission 
as Found and Given hy it, Order of The Federal Com- 
municalions Commission and Record Before it in the 
Matter of the Application of American Broa^asting 
Compa/ny for Construction Permit. \ 

I 

Now comes the Federal Communications Commission, 
pursuant to Section 402(c) of the Communications Act of 
1934, and files this, its Statement in Writing of the Facts 
and Grounds for the Decision as found and given hy it, its 
Order, and the record before it in the matter of thp above- 
named application involved in this appeal. | 

I 

FEDEEAL COMMUNICATIONS COMMISSION 

By JOHN B REYNOLDS 
Acting Secretary. \ 

FCC Form No. 301 

20 File No. Bl-P-1161 

Call letters Nev 

i 

I 

United States of America | 

Federal Communications Commission | 


Application for Radio Broadcast Station Construction 
Permit or Modification Thereof | 

I 

I 

(Submit in duplicate to Federal Communications Com¬ 
mission, Washington, D. C. Swear to one copy) 

Endorsed: Federal Communications Commission May 
25 1936 Received i 
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To the Federal Communications Commission: 

1 . Name of applicant* Continental Radio Company 

2. Post-office address: State OMo City Cincinnati 
Street and number 1121 Union Central Bu il d in g 

3. Is tbis application made for— 

(a) Authorization to construct new radio station? Yes 

(b) Authorization to change present location of trans¬ 
mitter of existing station? No 

(1) What is distance in miles between present location 
and proposed location of transmitter ?. 

(c) Authorization to change maximum rated carrier 
power, which necessitates installation of new equipment? 

(1) Applicant represents that present maximum rated 

carrier power is.watts. 

(2) Applicant represents that proposed maximum rated 

carrier power is.watts. 

(d) Authorization to install new equipment?. 

(1) Indicate what new equipment is to be installed 

(check): 

(a) New transmitter. (b) Change in system 

of modulation. 

(c) Change in type or number of vacuum tubes in last 

radio stage. 

(d) Other changes (specify): . 

4. What is applicant’s principal business? Broadcasting 

5. Is applicant a citizen of the United States? Corpora¬ 
tion If so, state whether by birth or naturalization. 

6 . Is the applicant a representative of an alien or foreign 
government ? No 

Endorsed: Federal Communications Commission May 
25 1933 Received 1 st Mail Mail and Files 
21 ' 7. State whether applicant is a corporation, part¬ 

nership, or association Corporation 
8 . If applicant is a corporation— 

* If a corporation, state corporate name, if a partnership, state names of all 
partners and the name under which the partnership does business; if an un¬ 
incorporated association, state the name of an executive officer, the office held 
by him, amd the name of the association. The same name or names should be 
signed in the place provided at the end of application, except that in the case 
of a partnership, the application may be signed in the name of the partnership 
by one of the partners. 













9 


CONTINENTAL EADIO CO. VS. FEDEEAL COMM. COMfM. 

(a) Under laws of what State or country is it or^nized? 
Ohio 

(A certified copy of the articles of incorporation! shall be 
attached if not heretofore filed with the Commissio'Q.) 

(b) Is more than one-fifth of capital stock owne<^ of rec¬ 

ord or may it be voted by aliens or their representatives or 
by a foreign government or representative thereof, or by 
any corporation organized under the laws of a | foreign 
country? No | 

(c) Is any director or ofi5.cer an alien? No If so, state 

name and position of each. j. 

(d) Give names and addresses of all stockholders owning 
and/or voting 10 percent, or more of applicant’s stock and 
percentage of stock held by each The E. W. Scripps Com¬ 
pany, 1121 Union Central Building, Cincinnati, Ohio—^100% 

(e) Is stock to be sold after this permit is issued jfor pur¬ 

pose of raising money to construct and/or operate the pro¬ 
posed station? No | 

9. If applicant is a corporation, is applicant diifectly or 

indirectly controlled by any other corporation? Directly 
owned by the E. W, Scripps Company i 

(a) If so, give name and address of such controlling cor¬ 
poration See above | 

(b) Under laws of what State or country is such Corpora¬ 
tion organized? Ohio I 

Articles of incorporation already on file with Coifimission 

(A certified copy of the articles of incorporation shall be 
attached if not heretofore filed with the Commission.) 

(c) Is more than one-fourth of capital stock of s[uch cor¬ 

poration owned of record or may it be voted by aliens, their 
representatives, or by a foreign government or rej^resenta- 
tive thereof, or by any corporation organized under ^e laws 
of a foreign country? No | 

(d) Is any director or officer of such corporation an 

alien? No If so, state name and position of each, i. 

(e) Is the above-described controlling corporation in 
turn a subsidiary? No 

If so, attach additional sheets answering question 9 (a) to 
(d)f inclusive, for each company to and including the or¬ 
ganization having final control 

10. If application is made in behalf of an unincoiporated 

association, state— I 

I 

j 

j 

I 


I 
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(a) Purpose of the association. 

(A certified copy of the articles of association, or by¬ 
laws, shall be attached if not heretofore filed with the Com¬ 
mission.) 

(b) The number of members. 

22 Insert for F. C. C. Form No. 301 

(These questions must be answered) 

No. 4(a). What other business or businesses is applicant 
directly or indirectly interested in; explain fully? Corpo- 
lation is a subsidiary of E. W. Scripps Company. The lat¬ 
ter company is large stockholder in Scripps-Howard news¬ 
papers and affiliated enterprises. 

No. 4(b). If applicant is a corporation, what other busi¬ 
ness or businesses are the officers, directors or principal 
stockholders directly or indirectly interested in; explain 
fully? (Attach additional sheets if necessary). Scripps- 
Howard newspapers and affiliated enterprises 

23 Continental Radio Company 

Cincinnati, Ohio. 

Balance Sheet as at the Close of April IS, 1936, 


Assets 

Cash .$22,111.04 

Cash fund reserved for Station Construction .. 40,000.00 

Accounts Receivable. 12,031.90 

Equipment (Less Accrued Depreciation. 11,436.34 

Goodwill . 127,000.00 

$212,579.28 

Liabilities and Capital 

Accounts Payable and Accrued Items.$ 4,630.41 

Notes Payable . 105,500.00 

Total Liabilities. 110,130.41 


Capital . 105,000.00 

Less Deficit. 2,551.13 

- 102,448.87 

$212,579.28 
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Additional funds to the extent of $100,000 cash h&ve been 
made available to Continental Radio Company by its parent 
company since the date of this statement. [ 

Endorsed: Federal Communications Commission May 
25 1935 Received by Mail , | 

_ j 

24 (c) Whether any members are aliens .. .|. 

(d) If so, state name and position of eachi. 

... 

11. (a) Is applicant directly or indirectly, throhgh stock 
ownership, contract, or otherwise, interested in the owner¬ 
ship or control of any other radio broadcasting stations? 
Yes 

If so, state call letters and location of such stations 
WNOX, Knoxville, Tenn. WCPO, Cincinnati, Ohib 

(b) Has the applicant in the past been directly; or indi- 
directly interested in the ownership or control of any radio 
broadcasting stations? WCPO, Cincinnati, Ohio;| WNOX, 
Knoxville, Tenn. ! 

If so, state caU letters and location of such stations .... 

I 

12 . (a) State applicant’s relation to station (whether ap¬ 

plicant is to be owner or lessee, and, if neither o^ner nor 
lessee state nature of applicant’s interest in use apd control 
of station) Owner j 

(If not owner^ a copy of agreement showing applicant’s 
interest in station must be attached if not heretofore filed 
with the Commission) ' 

(b) If applicant is not to be owner of station, who is?.. 


(c) Will applicant have absolute control of station, both 
as to physical operation and programs broadcast?! Yes. 

If not, attach copy of any contract which may in any way 
affect applicant’s right to do so. 

13. List assets and liabilities and state fully fhe facts 
showing applicant’s financial responsibihty with respect to 
the construction and operation of station See | financial 
statement attached 

_ I 

14. (a) Has the applicant been finally adjudged guilty by 
any Federal court of unlawfully monopolizing, or I attempt¬ 
ing unlawfully to monopolize, radio communication directly 

I 

i 

I 

i 
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or indirectly through control of manufacture or sale of 
radio apparatus, exclusive traffic arrangements, or any 
other means, or of unfair methods of competition? No 

(&) Is applicant directly or indirectly controlled by any 
party finally adjudged guilty as above stated? No 

15. The frequency, power, and hours of operation re¬ 
quested for the proposed station are as follows: 

(a) Frequency 1230 kilocycles. 

(&) Power (night) 1000 watts, (c) Power (day) 1000 
watts. 

(d) Hours of operation: 

(1) Unlimited x (2) Daytime only. (3) 

Limited. 

(4) Sharing with (specify stations). 

(5) Other (specify) . 

25 ' (e) State number of hours per day proposed sta¬ 

tion will operate 18 

(/) Does the application directly request the assignment 
of all or any part of the facilities (i.e., frequency, power, 
and/or hours of operation) now assigned to any other sta¬ 
tion or stations ? No 

If so, specify the station or stations and the facilities re¬ 
quested to be withdrawn therefrom. 

16. Description of transmitting apparatus proposed to be 
installed— 

(a) Make ECA-Victor Type no. 1-D 

(b) Oscillator: Type of circuit Crystal Number, man¬ 
ufacturer’s name, and type of tubes l-ECA-843 

Normal plate current, per tube 15 5 ma. Plate volt¬ 

age 250 volts 

(c) List buffer and intermediate power amplifier stages, 
by number and type of tubes in each stage l-ECA-865, 
1-ECA-203A, 2-ECA-203A 

(d) Last radio stage: Number, manufacturer’s name, 
and types of tubes 4 ECA-204A’s Normal night opera¬ 
tion for power requested: Plate current, per tube 208 ma. 
Plate voltage 2000 

If greater day power than night power is requested, spec¬ 
ify the following: 

Normal day operation: Plate current, per tube. 

Plate voltage. 
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t I 

Describe fully the proposed method and procedure of re¬ 
ducing power at sunset.j. 

(e) Modulator or last audio stage: Number, manufac¬ 
turer’s name, and type of tubes and how operated (Class 
“A”, “A Prime”, or “B”) Class B ; 

Normal plate current, per tube .208 amps. Plate voltage 
3000 I 

(/) Which radio stage is modulated? Last | 

{g) What system of modulation is employed (high level, 
low level, grid bias in last radio stage, etc) ? High| level 
{h) If low-level modulation is employed, give fdr modu¬ 
lated radio stage: Number and type of tubes_i. 

Plate current, per tube.Plate voltage *. 

{i) The transmitter is designed for what maximum per¬ 
centage of satisfactory modulation? 100% I 

(j) What modulation measuring device will be uspd to de¬ 
termine that this percentage of modulation is o][)tained? 

49-A cathode ray oscilloscope i 

26 (Jc) Specify manufacturer’s name, type, Inumber, 
and full scale reading of the following meters: 

(1) In last radio stage: 

Plate voltmeter Weston Model 301, 5000 volts 
Plate ammeter Weston Model 301, 1.5 amps. 

(2) Antenna ammeter Weston Model 425 (scale range 

depends on antenna resistance I 

(Z) Describe the plate power supply for last stage 3- 
phase half-wave rectifier using three RCA-872A’s ! 

Rating: Current 1.1 amps Voltage 3000 

(m) Maximum carrier power output of transmitter for 
satisfactory operation is 1000 watts. 

(n) Maximum rated carrier power of transmitter as de¬ 

termined by orders of the Federal Communications Com¬ 
mission is.watts. I 

17. (a) Type of antenna To be determined 

(h) Height of vertical lead.feet. 

(c) Length of flat top (if any).feetJ 

(d) If not fully described above, give complete details 

(e) Counterpoise (if used)—^type and dimensions. 

(/) Antenna ground (if used)-How obtained?_ 

18. Applicant represents (1) that there is attached or (2) 
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that there has been heretofore filed with the Commission, an 
accurate schematic diagram of the fundamental radio and 
audio circuits of the transmitter proposed, including an¬ 
tenna and ground or counterpoise connections, antenna 
feed system, and that it indicates the type of tubes. On file 
—606326 

(This should be a blueprint or ink drawing, and, if pos¬ 
sible, the size of this application, and attached hereto.) 

19. (a) State what apparatus is included as an integral 
part of the transmitter that will automatically hold fre¬ 
quency within the required limits Crystal oscillator with 
temperature controlled ‘^V^’-cut (low coefficient) crystal 

(6) Within how many cycles of the assigned frequency 
is this apparatus designed and guaranteed to hold the op¬ 
erating frequency? 10 cycles 

(c) State manufacturer’s name and type number of this 
frequency-control apparatus RCA Crystal Oscillator Type 
UL-4252-A 

(d) State whether or not frequency-control apparatus is 
automatically maintained at constant temperature Yes 

(1) If so, state manufacturer’s name and rated accuracy 
of the thermostat Edison bi-metallie 1° C. accuracy 
Of the thermometer not used 
27 ' (2) Attach the circuit diagram of automatic tem¬ 

perature control system if not already on file with the 
Commission. P-708570 

(3) Attach a sketch or drawing of the automatic temper¬ 
ature control chamber, if not already on file with the Com¬ 
mission. P-708493 

(e) State name and type-number of separate frequency 
monitor 

(/) Give Federal Communications Commission approval 
number. 

20. Cost of proposed station: Transmitter, $12,500 
Studio, $5,000 Other items (state nature) Antenna, etc. 
$5,000 

21 . Proposed location of transmitter: State District of 

Columbia County.City or town Wash¬ 

ington’ Street and number Exact site to be determined 
subject to approval of Commission 
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I 

N. Latitude: Degrees.. minutes .. .., 

seconds. 

W. Longitude: Degrees., minutes .. .1., 

seconds. | 

22. Number of persons residing within various distances 
of proposed location of transmitter is as follows: 

O. 4 mile ., 1 mile., 2 miles .,j 3 miles 

.,5 miles.,8 miles. To be determined 

23. (a) Number of broadcasting stations (by call letters) 
located within various distances of proposed location of 
transmitter is as follows: 

To be determined i 

1 mile., 2 miles.^. 

3 miles., 8 miles.i. 

(b) Number of nonbroadcasting (commercial or Govern¬ 
ment) RECEIVING stations located within various dis¬ 
tances of proposed location of transmitter is as follows: 

To be determined | 

1 mile.,2 miles.,3 miles ..:. 

24. (a) Name and give location of all AIRPORTS within 
10 miles of proposed location of transmitter 

To be determined | 

(b) Give distance from proposed location of transmitter 

to each of such airports.|. 

(c) Name and give distance to any established AIR¬ 
WAYS within 10 miles of proposed location of transmitter 

28 (d) Give maximum height (in feet) o^ towers 

above ground level To be determined I 

(e) Will towers be painted and marked with signal lights 
to conform with specifications of Department of Commerce 
(see Aeronautics Bulletin No. 9) ? Yes, if necessary 
(/) If application is for new station or change of trans¬ 
mitter location of existing station, attach map showing pres¬ 
ent location, proposed location, character of the surround¬ 
ing area (retail or wholesale business, manufacturing, resi¬ 
dential, or unpopulated; also, density of population, type of 
soil and terrain) and the location of airports, airWays, and 
other radio stations, including receiving stations, except 
broadcast or amateur. 

j 

1 

i 


I 

i 
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25. Proposed location of main studio: State District of 

Columbia County. 

City or town Washington Street and number To be 
det. 

Other studios maintained by station. 

26. Average percentage of time expected to be devoted 
monthly to following services: 


Commercial Programs 


(1) Entertainment 15% 

(2) Educational 1 

(3) Keligious 0 

(4) Agricultural 0 

(5) Fraternal 0 

(6) News 7 

(7) Sports 2 


Sustaining Programs 


(1) Entertainment 40% 

(2) Educational 15 

(3) Religious 5 

(4) Agricultural 3 

(5) Fraternal 1 

( 6 ) 8 

(7) 3 


27. {a) Does applicant expect to obtain programs from 
what is known as a ‘‘chain’’! Not contemplated 

(h) Name of chain or chains. 

(c) What will be the percentage of total time proposed 
to be used for chain programs (i.e., programs, both paid 
and sustaining, which are duplicated by Any other station)! 

{d) What will be the percentage of total time proposed 
to be used for mechanical reproduction (i.e., phonograph 
records, electrical transcriptions, player piano, etc.) ? 20% 

28. {a) State the objects to be attained by the construc¬ 
tion, or changes in construction, for which application is 
made Station proposed will render new type of broadcast¬ 
ing, highly localized current event programs, and complete 
local, regional and world-wide sports coverage. 

(5) State definitely what service will be rendered by the 
proposed station which is not now available to the com¬ 
munity which it expects to serve See 28(a) 

29. If the construction permit is granted, the con- 
29 struction will be commenced wdthin 60 days of the 
granting thereof and will be completed and the sta¬ 
tion ready for operation within 180 days thereafter. 

30. The applicant waives any claim to the use of any par¬ 
ticular frequency or of the ether as against the regulatory 






I 

I 
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I 

power of the United States because- of the previoiis use of 
the same, whether by license or otherwise, and requests a 
construction permit in accordance with this application. 
Dated this 23rd day of May, 1936 

CONTINENTAL RADIO COMPANY 

Applicant. 

(Must correspond with iterq 1) 

JAMES C. HANRAHAN I 

Vice President \ 

Agent. 

I 

(Be sure all necessary information is furnished) 

District of Columbia 

City of Washington, ss: 

\ 

James E. Hanrahan, being first duly sworn upon'his oath, 
deposes and says that he is the (If applicant is nbt an in¬ 
dividual, state relation of affiant to applicant) vice presi¬ 
dent of the above-named applicant, and that the facts stated 
in the foregoing application and all exhibits | attached 
thereto are true of his own knowledge, except as to such 
statements as are therein stated on information and belief, 
and as to such statements he believes them to be true. 


JAMES C. HANRAHAN 


Afficmt. I 

I 

Subscribed and sworn to before me this 23rd day of May, 
1936 


MARY V JUDGE | 

(Seal) Notary Public. ' 

I 

(Notary Public’s seal must be affixed where law| of juris¬ 
diction requires, otherwise state that law does not require 
seal.) I 

My commission expires May 16,1940 


I 

I 


I 


I 

I 

! 

i 


I 

i 
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30 


F. C. C. Form No. 352 

File No. Bl-E-144 
Official No. 144 
Call letters WOL 

United States of America 
Federal Communications Commission 


Radio Broadcasting Station License 

Subject to the provisions of the Communications Act of 
1934, subsequent acts, and treaties, and all regulations here¬ 
tofore or hereafter made by this Commission, and further 
subject to conditions set forth in this license, the LICEN¬ 
SEE American Broadcasting Company is hereby au¬ 
thorized to use and operate the radio transmitting appa¬ 
ratus hereinafter described for the purpose of broadcast¬ 
ing for the term beginning December 1, 1935, (3 a. m.. 

Eastern Standard Time), and ending June 1, 1936 (3 

a. m.. Eastern Standard Time) The licensee shall use and 
operate said apparatus only in accordance with the follow¬ 
ing terms: 

1. On a frequency of 1310 kc. 

2. With power of 100 watts, and an additional xxx 
w’atts from local sunrise to local simset only. Antenna cur¬ 
rent xxx amperes for xxx watts; xxx amperes for 
xxx watts. Antenna resistance xxx ohms. 

3. During the following period or periods of time: Un¬ 
limited time. 

4. Under the call letters WOL 

5. With the main studio of the station located at: 1111 H 
Street, N. W., Washington, D. C. The apparatus herein¬ 
above authorized to be used and operated is located at: 
1111 H Street, N. W., Washington, D. C. Lat. 38 ° 54' 00" 
North, Long. 77 02 00 West, and is described as follows 
WESTERN ELECTRIC, Type 301-B-Broadcasting Trans¬ 
mitter. Direct Crystal Control. Last radio stage: two 50 
watt vacuum tubes for grid bias modulation (W. E. 212-E). 
Maximum rated carrier power output 100 watts. 

The Commission reserves the right during said license 
period of terminating this license or making effective any 
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changes or modification of this license which may he neces¬ 
sary to comply with any decision of the Commission ren¬ 
dered as a result of any hearing held under the rul6s of the 
Co mmi ssion prior to the commencement of this licbnse pe¬ 
riod or any decision rendered as a result of any such hear¬ 
ing which has been designated but not held, prior to the 
commencement of this license period. I 

This licensee is issued on the licensee’s representation 
that the statements contained in licensee’s application are 
true and that the undertakings therein contained So far as 
they are consistent herewith, will be carried out; in good 
faith. The licensee shall, during the term of this license, 
render such broadcasting service as will serve public inter¬ 
est, convenience, or necessity to the full extent of the privi¬ 
leges herein conferred. 

This license shall not vest in the licensee any right to 
operate the station nor any right in the use of frequency 
designated in the license beyond the term hereof, nor in 
any other manner than authorized herein. Neither the 
license nor the right granted hereunder shall be iassigned 
or otherwise transferred in violation of the Communica¬ 
tions Act of 1934. This license is subject to the right of 
use or control by the Government of the United States con¬ 
ferred by section 606 of the Communications Act of 1934. 

Dated this 12th day of November, 1935 

By direction of the | 

FEDERAL COMMUNICATIONS 
COMMISSION, I 

VPM I 

(Seal) Secretary 


I 

i 

I 


I 


I 

i 

! 
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FCC Form No. 301 

31 FHe No. Bl-P-939 

Call letters WOL 

United States of America 
Federal Communications Commission 


Application for Kadio Broadcast Station Construction 
Permit or Modification Thereof 

(Submit in duplicate to Federal Communications Commis¬ 
sion, Washington, D. C. Swear to one copy) 


To the Federal Communications Commission: 

1. Name of applicant* American Broadcasting Com¬ 
pany 

2. Post-office address: State.City Wash¬ 

ington I). C. Street and number 1111 H Street N. W. 

3. Is this application made for— 

(a) Authorization to construct new radio station? no 

{h) Authorization to change present location of trans¬ 
mitter of existing station? yes 

(1) What is distance in miles between present location 
and proposed location of transmitter ? six miles 

(c) Authorization to change maximum rated carrier 
power, which necessitates installation of new equipment? 
yes 

(1) Applicant represents that present maximum rated 
carrier power is 100 watts. 

(2) Applicant represents that proposed maximum rated 
carrier power is 1000 watts. 

(d) Authorization to install new equipment? yes 

(1) Indicate what new equipment is to be installed 
(check): 

* If a corporation, state corporate name, if a partnership, state names of all 
partners and the name under which the partnership does business; if an un¬ 
incorporated association, state the name of an executive officer, the office held 
by him, and the name of the association. The same name or names should be 
signed in the place provided at the end of application, except that in the case 
of a partnership, the application may be signed in the name of the partnership 
by one of the partners. 
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(a) New transmitter yes (b) Change in system of 
modulation. 

(c) Change in type or number of vacuum tub^s in last 

radio stage. 

(d) Other changes (specify):. I. 

4. What is applicant’s principal business? broadcast- 
ing 

5. Is applicant a citizen of the United States? jres 

If so, state whether by birth or naturalization . .|. 

6. Is the applicant a representative of an alien olr foreign 

government? no 

32 7. State whether applicant is a corporation, part¬ 
nership, or association corporation i 

8. If applicant is a corporation— I 

(a) Under laws of what State or country is it organized? 

Delaware I 

(A certified copy of the articles of incorporation shall be 
attached if not heretofore filed with the Commissibn.) 

j ' 

(b) Is more than one-fifth of capital stock owned of rec¬ 
ord or may it be voted by aliens or their representatives or 
by a foreign government or representative thereof, or by 
any corporation organized under the laws of a foreign 
country? no 

(c) Is any director or officer an alien? no If| so, state 

name and position of each. i. 

(d) Give names and addresses of all stockholde]|*s owning 
and/or voting 10 percent, or more of applicant’s stock and 
percentage of stock held by each Le Eoy Mark (11.8%) H. 
S. Mark (98%) #3520 37th St. N. W. Washingtoh D. C. 

(e) Is stock to be sold after this permit is issued for pur¬ 
pose of raising money to construct and/or operate the pro¬ 
posed station? no 

9. If applicant is a corporation, is applicant directly or 
indirectly controlled by any other corporation? ho 

(a) If so, give name and address of such contrblling cor¬ 
poration . 

(b) Under laws of what State or country is su^ corpo¬ 
ration organized?.| 

(A certified copy of the articles of incorporatioiji shall be 
attached if not heretofore filed with the Commissibn.) 

(c) Is more than one-fourth of capital stock of such cor- 
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poration owned of record or may it be voted by aliens, their 
representatives, or by a foreign government or representa¬ 
tive thereof, or by any corporation organized under the laws 
of a foreign country?. 

(d) Is any director or oflScer of such corporation an 

alien?. If so, state name and position of each 

(e) Is the above-described controlling corporation in 

turn a subsidiary?. 

If so, attach additional sheets answering question 9 (a) to 
(d), inclusive, for each company to and including the or¬ 
ganization having final control. 

10. If application is made in behalf of an unincorporated 
association, state— 

(a) Purpose of the association. 

(A certified copy of the articles of association, or by-laws, 

shall be attached if not heretofore filed with the Commis¬ 
sion.) 

(b) The number of members. 

(c) Whether any members are aliens. 

33 (^) II so, state name and position of each. 

11. (a) Is applicant directly or indirectly, through 
stock ownership, contract, or otherwise, interested in the 
ownership or control of any other radio broadcasting sta¬ 
tions? no 

If so, state call letters and location of such stations .... 

(b) Has the applicant in the past been directly or indi¬ 
rectly interested in the ownership or control of any radio 
broadcasting stations ? yes 

If so, state call letters and location of such stations 
WOL Washington D. C. 

12. (a) State applicant’s relation to station (whether ap¬ 
plicant is to be owner or lessee, and, if neither owner nor 
lessee, state nature of applicant’s interest in use and con¬ 
trol of station) owner 

(If not owner, a copy of agreement showing applicant’s 
interest in station must be attached if not heretofore filed 
with the Commission) 

(b) If applicant is not to be owner of station, who is? 
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j 

(c) Will applicant have absolute control of station, both 
as to physical operation and programs broadcast? ;yes 
If not, attach copy of any contract which may in |any way 
affect applicant’s right to do so. | 

13. List assets and liabilities and state fuUy the facts 
showing applicant’s financial responsibility with respect to 
the construction and operation of station Statement now 
on file with Federal Communications Commission. Addi¬ 


tional statement will be furnished as of December 31, 1935 
upon completion of audit. i 

(a) Has the applicant been finally adjudged guiliy by any 
Federal court of unlawfully monopolizing, or attempting 
unlawfully to monopolize, radio communication directly or 
indirectly through control of manufacture or sale' of radio 
apparatus, exclusive traffic arrangements, or any other 
means, or of unfair methods of competition? no | 

(b) Is applicant directly or indirectly controlled by any 
party finally adjudged guilty as above stated? no, 

15. The frequency, power, and hours of operation re¬ 
quested for the proposed station are as follows: ! 

(a) Frequency 1230 kilocycles. | 

(b) Power (night) 1000 watts, (c) Power (day) 1000 

watts. I 

(d) Hours of operation: i 

(1) Unlimited yes (2) Daytime only .i... (3) 

Limited. i 


(4) Sharing with (specify stations).i. 

(5) Other (specify) .:. 

(e) State number of hours per day proposed sta- 
34 tion will operate 16 to 18 hours ! 

(/) Does the application directly request the as¬ 
signment of all or any part of the facilities (i.e., frequency, 
power, and/or hours of operation) now assigned to any 
other station or stations? no 
If so, specify the station or stations and the facilities re¬ 
quested to be withdrawn therefrom.'. 

16. Description of transmitting apparatus proposed to be 
installed — i 


(a) Make Western Electric Type no. 304 Bj 
^ (b) Oscillator: Type of circuit Piezo-Electric I Number, 
manufacturer’s name, and type of tubes 1-W. E. 271A 
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Normal plate current, per tube .010 Amp. Plate volt¬ 
age 135 volts 

(c) List buffer and intermediate power amplifier stages, 
by number and type of tubes in each stage W. E. 1-271A, 
2-271A, 2-212E 

(d) Last radio stage: Number, manufacturer’s name, 
and type of tubes 2-W. E.-279A 

(Balanced Circuit) Normal night operation for power 
requested: Plate current, per tube .50 Amp. Plate voltage 
3000 volts 

If greater day power than night power is requested, spec¬ 
ify the following; 

Normal day operation: Plate current, per tube. 

Plate voltage. 

Describe fully the proposed method and procedure of re¬ 
ducing power at sunset. 

(e) Modulator or last audio stage: Number, manufac¬ 
turer’s name, and type of tubes and how operated (Class 
“A”, “A Prime”, or “B”) 2-W. E. 271A Balanced cir¬ 
cuit in 82A Amplifier Class A 

Normal plate current, per tube .026 Amp. Plate voltage 
375 volts (Part of 15A speech input equipment 

(/) Which radio stage is modulated? Third Radio Stage 

{g) What system of modulation is employed (high level, 
low level, grid bias in last radio stage, etc.) ? Low level grid 
bias modulation 

(h) If low-level modulation is employed, give for modu¬ 
lated radio stage: Number and type of tubes 2-212E Plate 
current, per tube .065 Amp. Plate voltage 3000 volts 

(i) The transmitter is designed for what maximum per¬ 
centage of satisfactory modulation? 100% 

(j) What modulation measuring device will be used to 
determine that this percentage of modulation is obtained? 
Volume indicator calibrated by oscillograph (Part of 15A 

Speech Input Equipment) 

35 (k) Specify manufacturer’s name, type, number, 

and full scale reading of the following meters: 

(1) In last radio stage: 

Plate voltmeter Weston Model 301, 5000 volts 
Plate ammeter Weston Model 301,1.5 amperes > 
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I 

(2) Antenna ammeter Weston Model 425, 5 amperes 
(Full scale reading may be modified at time of installation) 

(l) Describe the plate power supply for last stage Mer¬ 
cury Vapor Rectifier | 

Rating: Current 1.1 Amp. Voltage 3000 volts ' 

(m) Maximum carrier power output of transnfitter for 

satisfactory operation is 1000 watts. ; 

(n) Maximum rated carrier power of transmitter as de¬ 

termined by orders of the Federal Communications Com¬ 
mission is 1000 watts. I 

17. (a) Type of antenna 2 element—Blaw-Khox 230’ 
Self-Supporting Vertical Radiators See attached descrip¬ 
tive documents. 

(b) Height of vertical lead none feet. I 

(c) Length of flat top (if any) none feet. | 

(d) If not fully described above, give complete details 
See attached exhibit 

I 

(e) Counterpoise (if used)—^type and dimensions none 

(/) Antenna ground (if used)—^how obtained? \2 radial 

grids of 106 wires each, 200 ’ radius I 

18. Applicant represents (1) that there is attached or (2) 
that there has been heretofore filed with the Conbnission, 
an accurate schematic diagram of the fundamental radio 
and audio circuits of the transmitter proposed, including 
antenna and ground or counterpoise connections, | antenna 
feed system, and that it indicates the type of tubes. Sche¬ 
matic Eso-606790 filed with Federal Communications Com¬ 
mission 

(This should be a blueprint or ink drawing, an^, if pos¬ 
sible, the size of this application, and attached herfeto.) 

19. (a) State what apparatus is included as an I integral 

part of the transmitter that will automatically hold fre¬ 
quency within the required limits Quartz Crystal with 
Automatic Temperature Control I 

(b) Within how many cycles of the assigned frequency 
is this apparatus designed and guaranteed to hol(i the op¬ 
erating frequency? 50 cycles 

(c) State manufacturer’s name and type number of this 
frequency-control apparatus Western Electric 700A Oscil¬ 
lator 


26 CONTINENTAI. EADIO CO. VS. FEDERAL COMM. COMM. 

{d) State whether or not frequency-control apparatus is 
automatically maintained at constant temperature yes 

(1) If so, state manufacturer’s name and rated accuracy 
of the thermostat Western Electric KS-7104 Thermostat, 
Sensitivity ±: .025° C. 

Of the thermometer none used 
36 (2) Attach the circuit diagram of automatic tem¬ 

perature control system if not already on file with the 
Commission. Circuit Diagram ESL-497124 Filed with 
Federal Com. Com. 

(3) Attach a sketch or drawing of the automatic temper¬ 
ature control chamber, if not already on file with the Com¬ 
mission. Photo No. 51349 and Drawing ESL-602364 filed 
with Federal Communications Commission 

(e) State name and type number of separate frequency 
monitor Western Electric lA Frequency Monitoring Unit 

(f) Give Federal Communications Commission approval 
number 1453 

20. Cost, of proposed station: Transmitter, $15,000 
Studio,' $5,000 Other items (state nature) Input equip¬ 
ment $5,000 Antenna system $10,000 

21. Proposed location of transmitter: State Maryland 
County Prince George 

City or town About % mile east Biggs and lager Boads 
Street and number. 

N. Latitude: Degrees 38, minutes 58, seconds 22 

W. Longitude: Degrees 76, minutes 58, seconds 12 

22. Number of persons residing within various distances 
of proposed location of transmitter is as follows: 

O. 4 mile 45,1 miles 225,2 miles 8940, 3 miles 40,000, 5 miles 
300,000, 8 miles 600,000 

23. (a) Number of broadcasting stations (by call letters) 
located within various distances of proposed location of 
transmitter is as follows: 

1 mile none, 2 miles none 

3 miles none, 8 miles WBC—WMAL 

(h) Number of nonbroadcasting( coromercial or Govern¬ 
ment) BECEIVING stations located within various dis¬ 
tances of proposed location of transmitter is as follows: 

1 mile none, 2 miles none, 3 miles none 
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24. (a) Name and give location of all AIRPOR'f S within 
10 miles of proposed location of transmitter 

Bolling Field, Anacostia D. C.; Hoover Field, So. Wash¬ 
ington D. C.; Queen’s Chapel Field, Chillum, Md.|; College 
Park, Md.; Bowie, Md.; Capital, Tuxedo, Md. | 

(b) Give distance from proposed location of transmitter 

to each of such airports I 

Bolling Field 8.2 mi. Hoover Field 9 mi I College 
Park 2.3 mi. Bowie, Md. 9 mi. (Intermediate) i Capital 
4.7 mi. Queen’s Chapel 1.3 mi. I 

(c) Name and give distance to any established AIR¬ 

WAYS within 10 miles of proposed location of transmitter 
± Hagerstown-Washington 8.5 mi. Baltimore-Washing¬ 
ton 6 mi. I 

(d) Give maximum height (in feet) qf towers 
37 above ground level 230 feet 

(e) Will towers be painted and marked I with sig¬ 
nal lights to conform with specifications of Department of 
Commerce (see Aeronautics Bulletin No. 9) ? yes ; 

(f) If application is for new station or change iof trans¬ 
mitter location of existing station, attach mapj showing 
present location, proposed location, character ofi the sur¬ 
rounding area (retail or wholesale business, manufacturing, 
residential, or unpopulated; also, density of population, type 
of soil and terrain) and the location of airports,: airways, 
and other radio stations, including receiving stations, ex¬ 
cept broadcast or amateur. Map attached 

25. Proposed location of main studio: State District of 

Columbia County.City or to^ Wash¬ 

ington Street and number Downtown section! 

Other studios maintained by station none ; 

26. Average percentage of time expected to be devoted 
monthly to following services: 

Sustaining Programs 

(1) Entertainment I 83 

(2) Educational 10 

(3) Reli^ous ! 1% 

(4) Agricultural . J. 

(5) Fraternal _ i. 

( 6 ) .....% 

(7) .^. 


Commercial Programs 

(1) Entertainment 2% 

(2) Educational 1/8 

(3) Religious 1% 

(4) Agricultural. 

(5) Fraternal . 

(6) Political 1/8 

(7) . 
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27. (a) Does applicant expect to obtain programs from 
what is known as a “chain’yes 

(b) Name of chain or chains Inter City Network 

(c) What will be the percentage of total time proposed to 
be used for chain programs (i.e., programs, both paid and 
sustaining, which are duplicated by any other station)? 
none in Washington 

(d) What will be the percentage of total time proposed to 
be used for mechanical reproduction (i.e., phonograph rec¬ 
ords, electrical transcriptions, player piano, etc.) ? cannot 
determine but small amount 

28. (a) State the objects to be attained by the construc¬ 
tion, or changes in construction, for which application is 
made to better serve the Washington radio public 

(b) State definitely what service will be rendered by the 
proposed station which is not now available to the com¬ 
munity which it expects to serve increase primary radio 
service coverage 

38 29. If the construction permit is granted, the con¬ 

struction will be commenced within 90 days of the 
granting thereof and will be completed and the station ready 
for operation within 90 days thereafter. 

30. The applicant waives any claim to the use of any 
particular frequency or of the ether as against the regula¬ 
tory power of the United States because of the previous 
use of the same, whether by license or otherwise, and re¬ 
quests a construction permit in accordance with this applica¬ 
tion. 

Dated this 6th day of January, 1936. 

AMERICAN BROADCASTING COMPANY 
(Must correspond with item 1) Applicant. 

By LE ROY MARK 
President. 

Agent. 

(Be sure all necessary information is furnished) 

State of Washington 

County of District of Columbia, ss: 

Le Roy Mark, being first duly sworn upon his oath, af¬ 
firmed according to law, deposes and says that he is the 
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president (If applicant is not an individual, state delation 
of affiant to applicant) above-named applicant, and that 
the facts stated in the foregoing application and all exhibits 
attached thereto are true of his own knowledge, except as to 
such statements as are therein stated on information and 
belief, and as to such statements he believes them to be true. 

LE ROY MARK I • 

Affiant i 


Subscribed and sworn to before me this 6th day of Janu¬ 
ary, 1936. I 


FRED A SMITH 


(Seal) 


Notary Public, 

i 


(Notary Public’s seal must be affixed where law 6f juris¬ 
diction requires, otherwise state that law does not require 
seal.) I 


My commission expires Dec 15, 1936. 


(Here follows photostat marked page 39.) I 

40 Affidavit of Paul A, deMars 

State of Rhode Island: | 

City of Woonsocket, ss: | 

Paul A. deMars, after first being duly sworn on his oath 
deposes and says: 

Affiant attended the Electrical Engineering Department 
of the Massachusetts Institute of Technology, at | Boston, 
Massachusetts, for four years and graduated from that 
institution with the degree of Bachelor of Science in Elec¬ 
trical Engineering, as a member of the Class of 1917; that 
affiant was employed by and engaged as a communications 
engineer by the New England Telephone and Telegraph 
Company from 1920 to 1927; that affiant was head of the 
Electrical Engineering Department of and Professor of 
Electrical Engineering in Tufts College at Medford, Mas¬ 
sachusetts from 1927 to 1931; that during the samO period, 
i.e. 1927 to 1931, affiant was Chief Engineer of tHe Doble 
Engineering Company, Medford, Massachusetts^ which 
company was engaged in research and development! of Elec¬ 
trical Testing Equipment. 


I 

I 

I 
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That affiant has, from 1930 to date, been Chief Technical 
Director of the Yankee Network, The Shepard Broadcast¬ 
ing Service, Inc., and affiliated stations. 

That affiant has personally designed and is personally 
familiar with directional antennas and understands the 
theory and practice in connection with such directive an¬ 
tenna : that he understands the methods of calculating and 
determining the results which can be obtained from the use 
and operation of directional antennas. 

Endorsed: Federal Communications Commission Jan— 
3 1936 Received 3rd Mail Mail and Files 

41 That affiant personally designed and calculated the 
directional antenna which it is proposed to instal at 
broadcast station WOL and that the attached exhibits num¬ 
bered 1 to 4 inclusive, are accurate representations of the 
effect which would result from the operation thereof. 

That to obtain the effect as shown by the attached ex¬ 
hibits numbered 1 to 4, a two element directive antenna is 
used, said elements will be spaced .500 wave lengths apart. 
The currents in the elements will have a phase difference 
of 109 electrical degrees, and will be unequal in the ratio 
1.18 to 1. That a result of the operation of the proposed 
antenna, with the elements so spaced and with the indicated 
phase difference of the directive antenna will produce the 
effect and patterns as shown by exhibits 1 to 4 inclusive, 
attached hereto. 

1 PAUL A. DE MARS. 

Sworn to and subscribed before me this the 2nd day of 
January, A. D., 1936. 


VIOLA H. DUDLEY 




t}^ 







































































CONTHnSlTTAIi EADIO C50. VS. FEDEEAL COMM. COlfM. 39 

I 

I 

47 Excerpt from Broadcast Division Minute 

March 3,1936 | 

I 

Applications Designated for Hearing | 

I 

File No, Applicant Call Letters Nature of Application 

Bl-P-939 American Broad- WOL Construction Permit ■ 

casting Co., Make changes in equil)ment, move 

Washington, D. C. transmitter from 1111 H Street, 

N. W., Washington, D. C., to about 
mile east l^ggs & lager Eds., 
Md-, and studio to site to be de¬ 
termined in Washington, D. C., 
change frequency from 1310 kc to 
1230 kc, power from 100 watts to 

1 kw. I 

[ 

48 File Return to Docket Section I 


Federal Communications Commission 
Washington, D. C. 

File No. Bl-P-939 
Docket No. 3856 
Notice 


16431 


In Re Application of American Broadcasting Co.^ (WOL) 
Dated 1-6-36 j 

For Construction permit I 

Class of Service Broadcast i 

Class of Station Broadcast ! 

Location Washington, D. C. j 


Operating Assignment Specified 
Frequency 1230 ke 
Power 1 kw 

Hours of operation Unlimited time 


To 


You are hereby notified that the Commission has examined 
the above described application and has desi^ated the 
matter for hearing for the following reasons: ' 

1. To determine the need for the additional seryice in the 

area proposed to be served. j 

2. To determine whether the directional antenna pro¬ 
posed to be installed to comply with the Rules and Re^a- 
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tions, particularly Rule 131, will render satisfactory service. 

3. To determine whether the application may be granted 
within the purview of Section 307 of the Co mm u n ications 
Act of 1934 and the regulations of the Commission as to 
quota. 

4. To determine whether the interests of any other 
licensed stations may be adversely affected, particularly 
WNAC, WFBM, KGBX, WCAE, WJEJ and WFBR. 

5. Because of the pendency of other applications in the 
District of Columbia involving quota increases. 

6. To determine whether conflict may be had with any 
other pending applications, particularly those from WJEJ 
(Bl-ML-208), WHAT (B2-P-904), WTEL (B2-P-39) and 
WFBR (Bl-ML-97). 

7. To determine whether the granting of the application 
will serve public interest, convenience and necessity. 

The attention of the applicant is directed to the fact that 
while his application constitutes a part of the record, it is 
not a part of the testimony and he should be prepared, at 
the hearing, to introduce testimony to prove the allegations 
contained in his application. 

The specific grounds mentioned are not to be considered 
as exclusive of other grounds for the action and eventual 
decision of the Commission. 

49 Attention is invited to the following Rules and 
Resnilations of the Federal Communications Com- 

O 

mission: 

104.6 b. In order to avail himself of the opportunity to 
be heard, the applicant shall, within 15 days of the mailing 
of the notice by the secretary, file with the Commission a 
written appearance and statement of his desire to be heard, 
in accordance with Rule 105.25. 

Within 25 days of the mailing of the notice of hearing as 
aforesaid, any respondent who desires to participate in the 
hearing, shall file with the Commission his answer to any 
such appearance in accordance with Rule 105.26. 

c. In case no appearance or statement in writing of the 
facts to be proved upon such hearing is filed by the applicant 
within the time so specified, the hearing will be cancelled, 
the applicant deemed in default, his application denied, and 
the secretary shall so notify the'applicant and other parties 
to the hearing. 
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e. If at the date set for hearing, the applicant; does not 
appear and offer evidence in support of his said application, 
a default will be entered, and the Commission willj deny the 
application. 

105.25 The appearance to be filed pursuant to Rule 104.6 
shall be subscribed and verified by the applicant, land shall 
consist of a statement of his desire to be heard, aid a terse 
yet complete statement in writing of the facts which he ex¬ 
pects to prove at such hearing. The appearance shall be 
accompanied by proof of service upon all parties i^otified of 
the hearing. Such appearance shall be considered a plead¬ 
ing (but not as evidence of the facts therein stated.) 

105.26 The answer to applicant’s appearance to be filed 

pursuant to Rule 104.6(b) shall conform to thq require¬ 
ments set forth in Rule 105.25 with respect to appearance of 
applicant. No respondent shall be heard in any ptoceeding 
under Title III unless and until he shall have! filed an 
answer to the applicant’s appearance in accordance with 
this Rule. I 

105.34 a. Each application or amendment thereto shall be 

personally subscribed and verified: (1) by the pdrty filing 
said application or amendment, or by one of the {parties, if 
there be more than one; (2) by an officer of the party filing 
the application or amendment if the party be a corporation; 
Provided, however, That subscription and verification may 
be made by the attorney for the party (1) in case oif physical 
disability of the party, or (2) his absence from; the con¬ 
tinental United States. I 

b. Each pleading initiating or supplementing a! proceed¬ 
ing before the Commission shall be subscribed by the party 
or his attorney; Provided, however. That each pleading of 
fact verified by the affidavit of the attorney shall i be made 
only when the facts are within the personal knoT^ledge of 
the attorney, which said affidavit whall include a Statement 
by affiant that said facts are within his personal knowledge. 

105.35 All pleadings or documents (other thanj applica¬ 
tions under Title 11, formal complaints, supplemental com¬ 
plaints, cross complaints and amended complaints) filed in 
any proceeding shaU. be served by the party filing ihe same, 
proof of which service shall be by signature of t^e party 
served or by affidavit showing service by registejred mail 
(postage prepaid) of a true copy thereof, to the last knovm 
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address of said party, and such proof shall be submitted to 
the Commission, together with the original and 8 copies of 
such pleading or document. 

106.22 The Commission will either on its own initiative, 
or on written request of a party to a proceeding, issue an 
order to take a deposition. If on written request, said re¬ 
quest shall set forth the name and address of the witness, 
the matters and facts concerning which it is expected 
50 the witness will testify, and the cause or reason why 
such deposition should be taken. Such written re¬ 
quest shall be subscribed and sworn to by the party or his 
attorney, and shall be filed with the Commission fifteen days 
before the proposed date for taking the deposition. If said 
order is allowed the Secretary shall mail a copy thereof to 
all parties to the proceeding at least ten days prior to the 
date fixed for the taking of testimony. 

106.24 A witness whose testimony is taken by deposition 
shall be sworn or shall afi&rm before any question is put to 
him. Each question propounded shall be recorded, and the 
answer shall be taken down in the words of the witness. 

The testimony shall be reduced to writing by the officer, 
or under his direction, after which the deposition shall be 
subscribed by the witness and certified in the usual manner 
by the officer. 

Objections to the form of question and answer shall be 
made before the officer taking the deposition, and if not so 
made, shall be deemed waived; Providedj however, That if 
no representative of the Commission is present at the tak¬ 
ing of the deposition of any witness, such deposition shall 
be received in evidence at the hearing when offered, sub¬ 
ject to such legal objection by the Commission as may be 
proper. 

106.26 The original deposition and one copy thereof, and 
the original and one copy of all exhibits, shall be forwarded 
by said officer under his seal, to the Secretary of the Com¬ 
mission. 

All depositions shall be filed with the Commission not 
later than five days before the date of the hearing in which 
they are to be offered as evidence, and Eule 100.12 shall not 
apply or in any wise serve to extend this time. 

103.2 Amendments to any application may be made as 
a matter of course, if filed with the Commi ssion, and served 
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upon all parties of record not less than thirty days prior 
to the date set for hearing on such application. 

103.3 Amendments to any application filed witl^n thirty 
days of a hearing may be allowed in the discretion of the 
Commission, upon petition, and upon such ternls as the 
Commission shall impose. | 

103.5 Any amendment to an application shall be sub¬ 
scribed and verified in the same manner as was th^ original 
application. 

103.8 Where other parties will not be aggrieved or ad¬ 

versely afiPected thereby, an applicant may amend or with¬ 
draw his application without prejudice, at any time up to 
the conclusion of a hearing thereon. | 

WTiere such amendment changes the frequency, power, 
hours of operation, equipment, location of station |* * *, or 
such amendment or withdrawal aggrieves or adversely af¬ 
fects other parties, no amendment to, or withdrawal of, any 
application will be permitted without prejudice, unless such 
amendment is filed, or such withdrawal is requested, not 
later than thirty days before said hearing. i 

106.5 For good cause shown, continuances in respect to 
any proceeding or hearing pending before the Commission 
or extension of time for filing documents or othejr instru¬ 
ments, except where the time for filing the same is limited 
by statute, may be granted, or denied by the Commission 
in its discretion for reasons such as are usually considered 
sufficient for analogous continuances and extensioi^s in the 
courts of the United States; Provided, however, OThat re¬ 
quests for continuances or other extension of timej shall be 
made in writing in the form of a verified petition which shall 
set forth the reasons therefor and the additional time re¬ 
quired. Such petition shall indicate therein diligence on 
the part of the petitioner, and shall be made at a time and in 

such manner as to avoid unnecessary hardship or 
51 expense to the parties to the proceeding, and shall in 
all other respects, comply with those Rules aid Regu¬ 
lations. 

106.8 Except as otherwise provided herein, the rules of 
evidence governing civil proceedings in the courtb of the 
United States shall govern formal hearings before the Com¬ 
mission ; Provided, however. That the Commission reserves 
the right to relax such rules in any case where in its judg- 
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ment the ends of justice will be better served by so doing. 

106.9 Copies of ofScial reports, orders or decisions of any 
governmental department or agency, in so far as material 
and relevant, shall be admissible in evidence without further 
authentication than a certificate from the proper custodian 
of any such record, order or decision, to the effect that the 
same is what it purports to be, and that the copy in question 
is a true copy thereof. 

106.10 "WTiere material and relevant matter offered in 
evidence is embraced in a document containing other matter 
not material or relevant, and not intended to be put in evi¬ 
dence, such document will not be recieved, but the party of¬ 
fering the same shall present to opposing counsel, and to 
the Commission, the original document, together with true 
copies of such material and relevant matter taken there¬ 
from, as it is desired to introduce. Upon presentation of 
such matter in proper form, it may be received in evidence, 
and become a part of the record; Provided, however, That 
opposing counsel shall be afforded an opportunity to in¬ 
troduce in evidence, in like manner, other portions of such 
document if found to be material and relevant. 

106.11 No document, exhibit or part thereof shall be re¬ 
ceived as, or admitted in, evidence unless offered in dupli¬ 
cate. 

106.12 Except as herein expressly provided, unsworn 
documents and oral declarations will not be received in 
evidence. 

106.13 The introduction of merely cumulative evidence 
shall be avoided, and the Commission reserves the right to 
limit the number of witnesses that may be heard in behalf of 
a party on any issue. 

106.15 In case any portion of the record before the Com¬ 
mission in any proceeding, other than the one in hearing, 
is offered in evidence, a true copy in duplicate of such 
portion shall be presented for the record in the form of an 
exhibit. 

100.12 Where, under these rules, unless otherwise ex¬ 
pressly provided, any limitation is made as to the time 
within which any document is required to be filed, or any 
other procedural step is required to be taken in connection 
with any hearing, parties who are residents of the fifth 
zone, as defined in Section 302 of the Act, shall have an ad- 
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ditional period of five days and parties who reside beyond 
the confines of the continental United States shalj have an 
additional period of twenty days within which td file such 
document or take such other procedural step. | 

The hearing on the above mentioned application 
52 will be held on May 20, 1936, at the houi^ of 10:00 
A. M., at the offices of the Commission, Washington, 

D. C. I 

Notices of the hearing on this matter are, on thd date be¬ 
low stated, being mailed to the following parties: | 


American Broadcasting Co., 
Annapolis Hotel, 

1111 H St., N. W., 

Washington, D. C. 

Shepard Broadcasting Service, Inc., 
21 Brookline Ave., 

Boston, Mass. 

Indianapolis Power & Light Co., 

25 Monument Circle, 

Indianapolis, Ind. 

Springfield Broadcasting Co., 
Chamber of Commerce Bldg., 
Springfield, Mo. 

WCAE, Inc., 

William Penn Hotel, 

6th Ave., & William Penn Way, 
Pittsburgh, Pa. 

Hagerstown Broadcasting Co., 

16 West Washington St., 
Hagerstown, Md. 

Baltimore l^dio Show, Inc., 

7 St. Paul Street, 

Baltimore, Md. 

Independence Broadcasting Co., Inc., 
Public Ledger Bldg., 6th & Chestnut 
Philadelphia, Pa. 

Foulkrod Radio Engineering Co., 
Beury Bldg., 3701 North Broad St., 
Philadelphia, Pa. 

Hearst Radio Inc., 
c/o Miss L. Knight, 

959 Eighth Ave., 

New York, N. Y. 

New Mexico Broadcasting Co., 

Kimo Theatre Bldg., 

Fifth & Central Aves., 

Albuquerque, New Mexico. 

National Broadcasting Co., Inc., 

Dr. C. B. JollifPe, 

c/o R. C. A., 30 !^ckefeller Plaza, 

New York, N. Y. 

National Broadcasting Co., Inc., 

Dr. C. B. JoUiffe, 

c/o R. C. A., 30 Rockefeller Plaza, 

New York, N. Y. 


WOL 

Applicant. ! 

. 

1 

WNAC 

i 

Station assigned to 

1230 kc frequency. 

WFBM 

1 

Station assigne^ to 

1230 kc frequency. 

1 

KGBX 

1 

Station assigned to 

1230 kc frequency (S. A.) 

WCAE 

Station assigned to 

1220 kc frequency. 

WJEJ 

Station assigned to 

1210 kc frequency. 

WFBR 

Station assigned to 

1270 kc frequency. 

WHAT 

> 

Station assigne4 to 

1310 kc frequency. 

i 

WTEL 

Station assigned to 

1310 kc frequency. 

KYA 

1 

Station assigned to 

1230 kc frequency. 

KGGM 

i 

Station assigned to 

1230 kc frequency. 

WRC 

Station assigned to 

950 kc frequencjy. 

1 

WMAL 

j 

Station assigned to 

630 kc frequency. 
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United States Broadcasting Co., 

1111 H St., N. W., 

Washington, D. C. 

Copy to: 

Littlepage, 

Patrick, 

Sutton, 

Spearman, 

Lolines, 

Copy to Dr. Frank Bussell 

If for any reason the applicant does not desire a hearing, 
he should notify the Secretary immediately so that notices 
sent to other parties may be cancelled. 

Dated at Washington, D. C., April 2,1936, 

FEDEKAL COMMUNICATIONS COMMISSION, 

HEEBEBT L PETTEY 
Secretary, 

MBA/ch 

Endorsed: Signed For Above Mailed By Apr 2 1936 
Mail and Files 

54 Endorsed: Federal Communications Commission 
Apr—9 1936 Received 3rd Mail Mail and Files 

Before the Federal Communications Commission 

Washington, D. C. 

File No. Bl-P-939 

Docket No. 3856 

In Re Application of American Broadcasting Company 
(Radio Station WOL) 

Washington, D. C. 

For Construction Permit 

Operating Assignment Specified 

Frequency. 1230 kc 

Power. 1 kw 

Hours of Operation.Unlimited time 


New Applicant for permit 
for station to operate 
on 1310 kc frequency. 


WNAC 

WFBM. 

KGBX 

WFBR 

WTEL 


WCAE 

WMAL 

WJEJ 
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Appearance and Statement of Desire to he Heard 

1 

To the Federal Corommiications Commissioii: 

Now comes the Am erican Broadcasting Company, ap¬ 
plicant in the above entitled matter, and files its Appearance 
and Statement of Desire to be Heard (pnrsuafit to the 
Notice of hearing issued by the Federal Co mmnj mcations 
Commission on April 2, 1936), pursuant to an4 in con¬ 
formity with the Commission’s Buies and Begulations. 

I- I 

Statement of Desire to he Heard. \ 

The applicant, American Broadcasting Company, desires 
to be heard in support of the above entitled and liumbered 
application as provided for in the Buies and Begulations 
and as more particularly provided for in the Notice by the 
Federal Communications Commission dated April 2, 1936. 

55 n. 

1 

statement of Facts to he Proved at the Hearing. 

At the hearing on the above entitled and numbered ap¬ 
plication, the applicant, American Broadcasting Company, 
will ojffer evidence to support and prove the following 
facts: I 

1. That the applicant is legally, technically, financially 

and otherwise qualified to receive the construction permit 
applied for and to construct and operate the proposed 
ra^o broadcast station in an acceptable and high class man¬ 
ner. ! 

2. That there is need for the additional service in the 
area which the proposed station would serve. 

3. That, as a legal matter, the above entitled ^d num¬ 
bered application may be granted by the Commission in its 
discretion and without violating the intent and purpose of 
Section 307 of the Communications Act of 1934! and the 
Buies and Begulations promulgated thereunder. I 

4. That, by use of the directional antenna desbribed in 

the application and the operation as therein proposed, no 
objectionable interference will be caused by the proposed 
station to any existing station. I 

5. In the application, applicant agrees to mark| or paint 
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and to light the towers used in conjunction with the pro¬ 
posed station in accordance with the requirements of the 
Commission and pursuant to its orders. Applicant reiter¬ 
ates that promise and has no objection to the Commission 
providing and specifying the exact way and manner in which 
such towers shall be painted or marked or lighted as a 
condition precedent to the granting of the license follow¬ 
ing completion of the construction of the station. 

6. That the proposed directional antenna which applicant 
desires to use and which is described in the application 
meets with the Commission’s requirements and with its 
Eules and Regulations, and will render proper service. 

7. That the applicant is prepared to furnish and 
56 broadcast over the proposed station programs of a 
high order; is prepared to furnish the necessary 
facilities and staff, including equipment, studios and talent 
so as to give to the listeners within the area proposed to 
be served programs of a high order and which will be en¬ 
joyed and appreciated by such listeners. 

8. That there will be no interference occasioned to Sta¬ 
tions WFBR or WJEJ; that there is greater need for the 
proposed station as proposed by this applicant than exists 
for the granting of the applications of the licensees of Sta¬ 
tions WHAT and WTEL. 

9. The applicant specifically reserves the right to intro¬ 
duce such other affirmative evidence on its behalf at the 
hearing on the above entitled application as might be rele¬ 
vant or material to a due and full presentation of considera¬ 
tion thereof. Likewise, the applicant reserves the right to 
offer and introduce in evidence any facts or testimony in re¬ 
buttal to any evidence which may be presented in or at such 
hearing by any other party participating therein. 

10. That public interest, convenience or necessity will be 
served by the granting of the above entitled and numbered 
application and by the operation of the broadcast station 
as therein proposed. 

Respectfully submitted, 

AMERICAN BROADCASTING COMPANY 

By: (Signed) LE ROY MARK 

Preiident 
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57 City of Washington, 

District of Columbia, ss: 

Le Roy Mark, after first being duly sworn, on loath de¬ 
poses and says: i 

1. Affiant is President of the American Broa|dcasting 
Company; 

2. That he has read the attached and foregoifig “Ap¬ 
pearance and Statement of Desire to be Heard” arid knows 
the allegations and statements therein set out to be true and 
correct; 

3. That he has this day mailed a true and correct copy 
of the foregoing “Appearance and Statement of Desire to 
be Heard” by prepaid registered mail to each of the fol¬ 
lowing at the addresses shown following their respective 
names, to wit: 


Shepard Broadcasting Service, Inc. Index>endence Broadcasting Co. Inc. 
21 Brookline Avenue Public Ledger Bldg. 6th & Chestnut 

Boston, Mass. St. 

Philadelphia, Pa. 

Indianapolis Power & Light Co. Fonlkrod Engineering Co. I 

25 Monument Circle Beury Bldg., 3701 North Bjroad St. 

Indianapolis, Ind. Philadelphia, Pa. 

Springfield l^oadcasting Co. Hearst ]^dio Inc. 

Chamber of Commerce Bldg. C/o Miss L. Elnight 

Springfield, Mo. 959 Eighth Ave. 

New Yor]^ N. Y. I 

WCAE, Inc. New Mexico Broadcasting Co. 

William Penn Hotel Kimo Theatre Bldg. | 

6th Ave. & William Penn Way Fifth & Central Aves. ! 

Pittsburgh, Pa. Albuquerque, New Mexico | 

Hagerstown Broadcasting Co. National Broadcasting Co. line. 

16 West Washington St. Dr. C. B. JoUiffe | 

Hagerstown, Md. C/o R. C. A., 30 Bockefellejr Plaza 

New York, N. Y. 

Baltimore Radio Show, Inc. United States Broadcasting Co. 

7 St. Paul St. 1111 H Street, N. W. ! 

Baltimore, Md. Washington, D. C. i 

(Signed) LE ROY MASK 

I 

Sworn to and subscribed before me this 9th day Of April, 
1936. 

(Signed) FRED A. SMITH 
Notary Public 

My commission expires Dec, 15 , 1936 , \ 
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61 Brewer 

fww 

Before the Federal Conmmnications Commission 

(Broadcast Division) 

Washington, D. C. 

May 20, 1936. 

Docket No. 3856 

In the matter of 

Petition of American Broadcasting Company, Washing¬ 
ton, D. C. 

Call Letters: WOL. 

Application for construction permit; frequency re¬ 
quested, 1230 kc; power requested, 1 kw; unlimited 
time. 

Present assignment: 

1310 kc; 

100 watts; 
unlimited time. 

Other Participants: 

WTEL, Philadelphia, Pa. 

WHAT, Philadelphia, Pa. 

WBC, Washington, D. C. 

WMAL, Washington, D. C. 

WCAE, Pittsburgh, Pa. 

WPBM, Indianapolis, Inc. 

The above-entitled matter came on for hearing before 
Examiner Melvin H. Dalberg, in Room 7121 Interstate 
Commerce Commission Building, at 10 o’clock a. m. 

APPEARANCES: 

On behalf of the Commission: 

Tyler Berry, Esq. 

62 On behalf of the Appliccmt: 

Paul D. Spearman, Esq., 

National Press Building, Washington, D. C. 

On behalf of WHAT: 
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Louis G. Caldwell, Esq., and Reed T. RoUo, Esq., 
National Press Bulling, WasMngton, D. 0. 

On behalf of WRC and WMAL: \ 

A. L. Ashley and Philip J. Hennessey, Jr., E^qrs., 
National Press Building, Washington, D. C. j 
On behalf of WCAE: 

John M. Littlepage, Esq., and William A. Porti, Esq., 
Union Trust Building, Washington, D. C. | 

On behalf of WFBM: | 

D. M. Patrick, Esq., and Karl A. Smith, Esq.;! 
Colorado Building, Washington, D. C. 

On behalf of Monocacy Broadcasting Company: \ 

Elliott C. Lovett, Esq., 

729 15th Street, N. W., Washington, D. C. I 


Proceedings, \ 

The Examiner: Docket 3856, WOL, Americani Broad¬ 

casting Company. Mr. Spearman, you represent thb appli¬ 
cant, do you? 

Mr. Spearman: Yes, sir. ! 

The Examiner: The respondents are WTEL, Philadel¬ 
phia, Pennsylvania. Is anyone representing WTl^L? 

(No response.) | 

The Examiner: WHAT? 

Mr. Rollo: Represented by Louis G. CaldweU and 
63 Reed T. I^Uo. I 

The Examiner: WRC, Washington. | 

Mr. Patrick: Mr. Hennessey will be here, I know, for 
both the N. B. C. stations. 

The Examiner: WMAL then has the same representa¬ 
tion. I 

WCAE, Mr. Littlepage and Mr. Porter. 

WFBM, Indianapolis, Indiana? i 

Mr. Patrick: Mr. Patrick and Mr. Smith. 

Mr. Lovett: There is an intervenor, Mr. Examiher. It 
should be mentioned on there. The petition to intervene 
was not granted until several days ago. | 

The Examiner: Was it grants? 

Mr. Lovett: Yes, sir. I 

The Examiner: Do you know about this, Mr. B0rry? 
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Mr. Berry: I have not seen a copy of it, but I am sure 
that it was. That is the Monocacy Broadcasting Com¬ 
pany? 

Mr. Lovett: Yes. 

The Examiner: I think we are all present now, includ¬ 
ing Mr. Hennessey. Are you ready to proceed? Mr. Hen¬ 
nessey, we were waiting for you. 

Mr. Hennessey: I am ready, sir. I am sorry to have 
been late. 

The Examiner: Will you proceed, Mr. Spearman, 
please? 

Mr. Spearman: Yes, sir. Mr. Mark. 

64 Whereupon—Leroy Mark was called as a witness 
on behalf of the Applicant and, having been first 

duly sworn, testified as follows: 

Direct Examination 
By Mr. Spearman: 

Q. Please state your name. A. Leroy Mark. 

Q. Mr. Mark, what position, if any, do you hold with the 
American Broadcasting Company, the applicant in the in¬ 
stant application? A. President of the company. 

Q. How long have you held that position, Mr. Mark? A. 
Ever since it was organized. 

Q. And when was that? A. Well, the license dates back 
11 years last December. It was incorporated about 9 years 
ago, I think. 

Q. Mr. Mark, are you personally familiar with the finan¬ 
cial condition of the applicant corporation? A. Yes, sir. 

Q. Have you examined, or have you with you a financial 
statement showing the present financial condition of the 
company? A. I have. 

Mr. Spearman: Mr. Reporter, will you mark that 
Applicant’s Exhibit No. 1? 

(The document referred to was marked “Applicant’s 
Exhibit No. 1, Docket No. 3856, for identification.”) 

65 By Mr, Spearman: 

Q. Mr. Marks, have you personally checked this financial 
statement? A. They are gone over by accountants, certi¬ 
fied public accountants, monthly, and I do not check them 
personally. 
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i 

Q. Does the keeping of the hooks and the statements of 
the operations of the company come over yonr desk, and 
are they regularly examined by you? A. Every inonth. 

Q. Have you checked to determine personally the accur¬ 
acy of this statement? A. I haven’t added the columns up. 
We hire people to do that, and then we hire C. P. A.’s to 
check that. j ’ 

Q. Does this statement represent the present! financial 

condition of the company? A. Yes, sir. I 

Mr. Spearman: I offer that as Applicant’s Exhibit No. 
1 in evidence in duplicate. 

The Examiner: I assume there is no objectioi to this? 

(No response.) It may be admitted. I 

(The document referred to was received in |evidence, 
marked “Applicant’s Exhibit No. 1, Docket No. 3S56,” and 
is filed with the transcript in the possession'of the: Commis¬ 
sion.) I 


By Mr. Spearman: | 

Q. Mr. Mark, without taking too long to do it, bave you 
found that you have been put to any disadvantage by rea¬ 
son of the present operating power of Station WOL? 
66 A. Very much. 

Q. Will you explain to the Examiner what those 
disadvantages have been? A. Well, a 100 watt Nation is 
looked upon by national advertisers as haywire. | 

The Examiner: Now, that is not really proper. Just 
strike that statement. 

The Witness: It is difficult to get— 

The Examiner (interposing): No hearsay evijience. 
The Witness: It is difficult to get the advertisers to rec¬ 
ognize a 100 watt station; let me put it that way. i 
The Examiner: A little louder, Mr. Mark. Just state 
the facts as you know them yourself. ' 

The Witness: We have difficulty in getting talent and 
in getting advertisers because they go to the larger sta¬ 
tions, of course. I 

By Mr. Spearman: 

Q. Mr. Mark, what has been you experience in the oper¬ 
ation of WOL with reference to keeping business on it 
after developing it? 
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Mr. Patrick: I object to that line of questioning as too 
general. 

The Examiner: Do you want to reframe the question, 
Mr. Spearman? 

By Mr. Spearman: 

Q. Mr. Mark, have you had any experience in the way of 
developing business which left your station to go to others? 
A. Yes, sir. 

67 Q. Has that been general over a long period of 
time ? A. Ever sinc^ we have been in business. 

Q. Can you name some of the instances or some of the 
kinds of business which you have originated or started on, 
WOL, and which it finally turned out that it went s'ome- 
where else? A. There are a great many instances of that 
kind, but there are also instances where the advertiser 
leaves one of the other stations and comes to us. We 
can’t find out from the advertiser that left because we were 
too small, because he won’t tell us; and a good deal of it 
comes through advertising agencies locally. It is hard to 
prove those things. I wouldn’t want to make a general 
statement, and we would have to have the advertiser him¬ 
self tell that. 

Mr. Patrick: I, therefore, move that that line of testi¬ 
mony be stricken. 

The Examiner: The motion is granted. 

By Mr. Spearman: 

Q. Mr. Mark, have you made any arrangements with re¬ 
spect to increased studio facilities? A. Yes, sir. 

Q. For the operation of the present or proposed station? 
A. Yes. 

Q. What arrangements have you made for those? A. 
We have leased the fifth floor of a new building that will 
be erected at 1627 K street, with 61 feet being built for our 
particular purpose. 

68 Q. Have you already made arrangements to lease 
that space, or have you leased it? A. We have 

leased that space. 

Q. And have you with you blueprints of the floor plans 
or layout of that space? A. I have. 

Q. You have those with you, Mr. Mark? A. Yes, sir. 
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Q. Do you have two copies of that? A. Theije is two 
copies( indicating). 

Mr. Spearman: Mr. Reporter, mark this as Applicant’s 
Exhibit No. 2, will you? 

(The document referred to was marked “Applicant’s 
Exhibit No. 2, Docket No. 3856, for Identification. |”) 

By Mr. Spearman: 

Q. Those blueprints are the blueprints of thei floor as 
you have leased it and as the owner of the building has 
agreed to build it? A. Yes, sir. 

Q. What steps are being taken or will be taken in that 
connection for the acoustical treatment of it, do you know? 
A. Why, the owner has had I think the United States Gyp¬ 
sum Company finishing all of the studios of special desi^. 

Q. Mr. Mark, can you tell us briefly some of tl^e things , 
you have been doing in the operation of WOL in providing 
programs, and the expense to which you have gone 

69 in providing programs for broadcasting bver the 
station heretofore, and that you may be doing now? 

A. You mean as to the program expense or— ' 

Q. (Interposing) Yes, sir. A. We don’t have;a set-up 
on our books of program expense. We have taken the aver¬ 
age program expense of 1935 by excluding olB&cers’ sal¬ 
aries, commissions, maintenance and repairs, depreciation, 
insurance and taxes, advertising, telephone and telegraph, 
stationery, printing and postage, bad debts and loss on dis¬ 
posal of equipment, and it averages about $1,1726.33 a 
month for programs. I 

Q. Mr. Mark, have you regular news service which you 
provide? A. Yes. | 

Q. For program work? A. Yes. 

Q. What news service have you? A. Trans-Radio Press. 

Q. Have you contracted for the use of any transcription 
service? A. The Standard Radio Service. 

Q. You do have a contract for the use of it? ' A. Yes. 
We buy other transcriptions outright, but we subscribe to 
that monthly service. | 

Q. Mr. Mark, who is the program director of WOL? A. 
Miss Ensign. i 

70 Q. She is here? A. She is here. ; 

Q. And familiar with the programs of | the sta¬ 
tion? A. Right. 
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Q. Who is the chief technicians or chief engineer of the 
station? A. Mr. Lyon, Henry Lyon. 

Q. MrJ Henry Lyon. He is also here? A. He is here. 

Q. Mrl Mark, what if any arrangements have yon made 
for the purpose of securing a site on which to erect the 
transmitter and directional antenna proposed in the in¬ 
stant application? A. We have located the spot generally 
and know the property we would negotiate for, but until 
the permit is granted we would not be able to buy the prop¬ 
erty, of course. 

Q. Have you talked to the owners of the property, or 
the ones in charge? A. Well, one owner died since I 
talked to him, and the other owner is very friendly to us, 
and would be very glad to consider any proposition when¬ 
ever we are ready. 

Q. You have no fear of being able to secure the prop¬ 
erty in case you get this application? A. No, sir, because 
it is out in the country. 

Q. I beg your pardon? A. It is farmland out in the 
country. 

Q. Mr. Mark, have you been carrying any of the pro¬ 
grams of the Mutual Broadcasting System? A. We have 
one on this morning, I think. 

71 Q. What has been your experience generally with 
respect to being able to sell WOL as a station to 
carry the regular programs of that network? A. The ad¬ 
vertisers will not accept a 100 watt station in connection 
with two 50,000-watters and a 500-watter. It is too small. 

Q. Mr. Mark, have you carried on negotiations with the 
of&cials of the Mutual System with respect to the use of 
WOL as an outlet in Washington? A. Yes. 

Q. What has been the result of those negotiations? A. 
Well, they can’t get the advertisers to take it, and in¬ 
formed'us if we had more power there would be no ques¬ 
tion but what their advertisers would come into Washing¬ 
ton. 

Q. And who made the approach on that? Did you ap¬ 
proach them, or did they approach you? A. Fred Weber, 
and he has been in to see us, and we have seen him in New 
York. 

Q. And they have approached you with this idea? 

The Examiner: Who is Fred Weber? 







7 !' 
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The Witness: He is station relations man of the Mutual 
Network. | 

The Examiner: Of the Mutual System? 

The Witness: Yes. I 


By Mr. Spearman: I 

I 

Q. Have you been assured by him, Mr. Mark^ that if- 
WOL was given the increase in power that it is ask- 

72 ing for here that WOL would be made an outlet for 

those programs ? I 

Mr. Patrick: I object to that as being hearsay and a 
conclusion. 

The Examiner: Did you have any conversation with 
him on this subject? | 

The Witness: Oh, yes, sir, several times. | 

The Examiner: What was the conversation? j 
The Witness: The conversation was if we ^t 1000 
watts there isn’t any question but what they will tun their 
lines in here and we will carry them, but they cbn’t get 
their advertisers to take a 100 watt station. I 

The Examiner: I will allow it to stand. | 

Mr. Spearman: I offer Exhibit No. 2 in evidence. 

The Examiner: Is there objection? (No respohse.) It 
is admitted. | 

(The document referred to was received in evidence, 
marked ‘‘Applicant’s Exhibit No. 2, Docket No. 3856,” and 
is filed with the transcript in the possession of the Com¬ 
mission.) 

Mr. Spearman: I believe that is all. 

The Witness: I may explain that the Mutual J^etwork 
does not operate like the others. When they get the busi¬ 
ness they allow that— ' | 

The Examiner (interposing): Never mind. I 

I 

I 

By Mr. Spearman: 

Q. Mr. Mark, are you also at this time carrying' any 
other programs besides those of local origin and i the few 
you are carrying for Mutual? A. Yes, sirjwe are 

73 on the Inter-City Network, coming from WMCA. 
We have several hours a day of their programs on. 

Q. Are you getting anything in the way of a monetary 
return for that? A. Not yet.' i 
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Q. What is it costing you to provide that service to the 
City of Washington, and the listeners? A. We have three 
stations in Wilmington, Baltimore and Washington divid¬ 
ing the line cost from Philadelphia, which costs $350 ap¬ 
proximately a month to each one of us. 

Q. Do you mean to say you are paying $350 a month for 
that service? A. In cash. 

Q. Without any return in the way of money for it? 
A. Your arrangement is to give them so many free hours 
for the program, and they haven’t sold above the amount 
we have given them. So, so far we are still paying the 
monthly rental, and that has been operating now I think 
up to the 4th of May. 

Mr. Spearman: I think that is all I want to ask Mr. 
Marks. 

The Examiner: Cross-examine. 

Mr. Patrick: What is the order? 

The Examiner: I think you better take it in the order in 
which the respondents are named. There is no represen¬ 
tation here yet of WTEL. 

Mr. Kollo, representing WHAT? 

Mr. Kollo: No questions. 

The Examiner: Mr. Hennessey? 

74 Mr. Hennessey: I have one or two. 

Cross-examination 

By Mr. Hennessey: 

Q. Mr. Mark, you implied in your direct testimony that 
this application was filed at the instigation of the station 
relations man from the Mutual. A. No; no; not at his in¬ 
stigation. 

Q. I want to clear that up. A. No. . 

Q. This is a personal application on your part? A. Yes; 
for the company, yes. 

Q. It is not an application for the Mutual System? 
A. No. 

Q. In any respect? A. No contract of any kind with 
them. 

Q. Will you give us in a little greater detail that finan¬ 
cial statement from which you determined your program 
expenditures for 1935? A. It would be very difficult to do 
that, because in our set-up we don’t have a program ac- 
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count. We have tried to be fair with the thing by deduct¬ 
ing these expenses. It is by no means exact or anywheres 
near it. We have said the average program expense for 
the year 1935 was excluding officers’ salaries, commissions, 
maintenance and repairs, depreciation, insurance and 
taxes, advertising, telephone and telegraph. Stationery, 
printing and postage, bad debts and loss on disposal of 
equipment was $1,726.33. A lot of that would come into 
program expense, you see. 

75 Q. The gross amount from which tho^e deduc¬ 
tions are made does not appear in the financial state¬ 
ment! A. Oh, yes, everything appears in the| financial 
statement. This is as close as it gets. 

The Examiner: Talk a little louder. It is hafd to hear 
back here. | 

The Witness: I say this is of course a guess because we 
don’t have any program expense account in our method of 
bookkeeping. It is hard to figure it out that way, because 
we don’t keep that sort of an account. 

By Mr. Hennessey: | 

I 

Q. Now, Mr. Mark, this is just a balance sheet that you 
have introduced! A. That is right. 

Q. As Applicant’s Exhibit 1! A. Yes. I 

Q. There is no operating statement! A. No. I 

Q. Attached to this! A. No. 

Q. And I take it you do not intend to put in an Operating 
statement! A. If you want it we will put it in, but we can 
only give you all the information as the books show it. 

The Examiner: Mr. Marks, I can not hear you at all. 

The Witness: I say we can only give you all "jihe infor¬ 
mation set up in the books. It is not analyzed the way he 
has asked the question, and it would be pretty hhrd to do 
that. If there is no objection to it we will do 

76 that. I 

By Mr. Hennessey: | 

Q. As I understand it, this figure for program I expenses 
is arrived at by deducting from an undisclosed gross ex¬ 
penditure for station operation! A. No; no. 

Q. Certain undisclosed amounts for various other oper¬ 
ations, is that correct! A. Not undisclosed. We would 
give it to you if you want it. 
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Q. You have not given it yet? A. I will give it to you 
now. The average monthly expenses, excluding officers’ 
salaries, was $6,009.89 per cent to operate the station. 

Q. Do you have the other deductions which you have 
made from that gross amount! A. How do you mean! 

Q. You have given me one element in this formula which 
you have applied to get your monthly program expendi¬ 
tures! A. Yes. 

Q. The rest of it is just lumped, as I understand it, in 
the various items that you have mentioned! A. Yes, that 
is right, because we don’t keep, or we just don’t happen 
to have that system of bookkeeping where there is a pro¬ 
gram expense account. We haven’t had that and didn’t 
think it was necessary. 

Q. That is satisfactory to me if it is to you. A. Yes. 

77 Q- I merely wanted to find out how you arrived 
at that figure. Now, in describing your Mutual Net¬ 
work service you stated that they send you programs if, 
as and when they have them! A. Yes. 

Q. Those are commercial programs! A. Yes. 

Q. Do you expect to receive any sustaining program ser¬ 
vice from the Mutual Network! A. We would get sustain¬ 
ing program service if we take their full service. 

Q. And have you any estimate of what that sustaining 
program service would amount to! A. That depends upon 
when we get it. It may be more sustaining in the sum¬ 
mer and less in the winter. We don’t know what that wiU 
be. It would be several hours, of course. 

Q. So you are unable to estimate the amount of sustain¬ 
ing service you would get! A. I might estimate it today 
and in the fall it would be different. It would be several 
hours a day of good sustaining programs. 

Mr. Hennessey: That is all. 

The Examiner: Is there any further cross-examination! 
Mr. Littlepage or Mr. Porter! 

Mr. Porter: No questions. 

The Examiner: Mr. Patrick or Mr. Smith! 

Mr. Patrick: I would like to ask one question. 

78 Cross-examination 

By Mr. Patrick: 

Q. You spoke, Mr. Mark, about having made arrange¬ 
ments for the rental of a studio which you have described. 
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I 

Is your rental of that studio contingent upon the granting 
of this application? A. No; we are going in there now. 

Q. You are going in there now? A. Yes, of course. That 
is rented. I 

Q. When do you expect to move into this station or 
studio? A. I have got eighty days. The contifact gives 
eighty days from date of issuance of the District of Co¬ 
lumbia building permit, which will probably be pext week 
sometime. So we will be in there around the first of Sep¬ 
tember, I think. 

' I 

Q. And that is a plan of expansion which yofi have de¬ 
termined upon separate and apart from the granting of 
this application? A. We are almost compelled to move, 
because we are in the fire engine department ar^, and it 
comes all through the windows on 12th Street. Bverytime 
we have a chain program the fire goes all over the chain 
and those bells too. And they wire down from New York 
and want to know where the fire is every little while. 

Mr. Patrick: I think that is all. I 

The Examiner: Mr. Lovett, representing the mtervenor, 

do you have any questions? | 

1 

79 Cross-examination i 

! 

i 

By Mr. Lovett: ! 

Q. Mr. Mark, if your plans pan out as you anticipate 
how many hours a day do you intend to use the Mutual 
Broadcasting System? A. That depends entirely upon . 
our program and their program. We can’t say wl^at would 
be the number of hours of it. i 

j 

Q. Do you plan to use the full complement? A. i We plan 
to use a number of hours per day. 

Q. How many hours do you average a day how from 
WMCA ? A. I should say five or six hours. I would rather 
have the program director tell you that. 

Q. Five or six hours a day? A. Yes, five or six hours a 
day I think. | 

Q. How many hours are you on daily? A. 17.1 
Q. Then about 10 or 11 hours daily originate iii the sta¬ 
tion, is that correct? A. Possibly. i 

Q. What percentage of that is live talent? Al I can’t 
tell you; not much of it. 
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Q. How much are you spending now per month for live 
talent ? A. In fact, we don’t keep our books on live talent 
or anything else. As I have said, it is around $1700 a month 
which we spend for programs. 

Q. But that includes any expenditures, if any, for 

80 live talent, is that correct? A. Oh, yes. 

Q. Can’t you estimate whether it is $1 a day or 
$10 a day? A. No, I couldn’t. The talent is always glad 
to get on the station without being paid for it. 

Q. Do you know of any live talent on the station at all 
that is being paid ? A. I would rather you ask the program 
director. I am not going to make any misstatement; I am 
not sure about it. That is out of my end of it. I don’t know 
anything about it. 

Q. In what area do you propose to draw your advertising 
if this application be granted? A. The District of Colum¬ 
bia, the same as we get now. 

Q. That is the only area you intend to serve? A. That is 
all we expect to serve. 

Mr. Lovett: That is all. 

The Examiner: Call the next witness unless you wish 
anvthing on direct. 

Redirect examination 

By Mr. Spearman: 

Q. May I ask this question which I overlooked: Mr. Mark, 
what has been your policy as president of the company and 
what has been the general policy of the station and those 
connected with it in cooperating with civic, religious, educa¬ 
tional, charitable and like programs and giving time to them 
for their use? AVhat has been your policy in that respect? 
A. We have never refused any worthy organization 

81 nor society at any time, if they would give a program 
that served public interest and had the average talent 

on it. 

Q. Do you mean that you have not refused to donate that 
time, is that what you mean? A. No charge for it unless it 
would be an outside broadcast, and we ail get them some¬ 
time, where we would charge the cost of the lines, and we 
would furnish the operator in the station. 

Q. There are other instances where you have given the 
time of the station and the organization has paid the actual 
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incident cost of piping the program from the point pf origin 
to the transmitter ? A. What the telephone company charges 
us? 

Q. Yes. A. That is right. 

Q. But without charging anything for the use o:^ the sta¬ 
tion? A. That is right. I 

Mr. Spearman: I think that is all. 

The Examiner: That is all. | 

(Witness excused.) I 

Mr. Spearman: Mr. Inman. | 

Whereupon—Edward K. Inman was called as a witness 

on behalf of the Applicant and, having been first duly sworn, 
testified as follows: | 

Direct examination | 

I 

82 By Mr. Spearman: i 

Q. Mr. Inman, give your name to the reporter, please. 
A. Edward K. Inman; Department Commander of |the Vet¬ 
erans of Foreign Wars of the United States. 

Q. Mr. Inman, are you acquainted with Station WOL here 
in Washington? A. I am. 

Q. Have you had occasion to make use of it in connection 
with the business or the affairs of the Veterans of Foreign 
Wars? A. If you will permit me to make a very brief state¬ 
ment I think I could possibly save both the time of the 
Commission, yourselves and myself, as I have an appoint¬ 
ment at 10:30. j 

Q. You are already late. But go ahead. A. Mr. Chair¬ 
man, without disregarding of course the courtesies ex¬ 
tended my organization by the other broadcasting com¬ 
panies, I do wish to say a favorable word for Mr. !N^ark and 
the service he has given our organization. 

I can not help but recall that last year over a period of 
sixteen weeks he donated to us, without any charge what¬ 
ever, one-half hour over a period of sixteen weeks, once each 
week, for purposes of extension work, during which; time we 
put on a minstral show and short talks. This cost us noth¬ 
ing whatever. In addition to that, whenever we have occa¬ 
sion to wish to have announcements made of any ty^e what¬ 
ever Mr. Mark very unselfishly gives us that time.| 
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83 I could not afford to miss the opportunity of com¬ 
ing down here to make that statement. 

The Examiner: You may strike out that last portion. 
Go ahead. 

The Witness: That is all. 

By Mr. Spearman: 

Q. Have you ever made a request to the management of 
WOL for time, or asked that they should make announce¬ 
ments for you when it has not been given or the announce¬ 
ments have not been made? A. I just made the statement 
that on no occasion when we have made request has it been 
denied. 

Mr. Spearman: That is all. 

The Examiner: Any cross-examination? 

Cross-examination 

By Mr. Hennessey: 

Q. Mr. Inman, I gathered from your statement that time 
had also been made available to your organization in Wash¬ 
ington— A. (Interposing) That is correct. 

Q. (Continuing)—by WRC, WMAL and WJSV? A. 
WJSV I don^t recall. As to WMAL or WRC, however, I 
assume if requests were made they would permit these 
announcements. 

I wish to add, however, because of the unusual service 
given by WOL Mr. Mark has been made an honorary mem¬ 
ber of our organization by Washington Post No. 2364. 

The Examiner: I will see that appears on the record. 
The Witness: If some of you boys want to give more 
time possibly vre can find honorary memberships for 

84 you. Any other questions ? 

By Mr. Hennessey: 

Q. Has your experience with your programs over WOL 
been generally satisfactory? A. Very satisfactory in every 
way. 

The Examiner: Any further cross-examination? 

(No response.) 

The Examiner: That is all. 

(Witness excused.) 
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Mr. Spearman: Miss Madeline Ensign. I 

Whereupon Madeline Ensign was called as a witness on 
behalf of the Applicant and, having been first duly sworn, 
testified as follows: | 

i 

Direct examination | 

I 

By Mr. Spearman: | 

I 

Q. Miss Ensign, you have given your name ijo the re¬ 
porter, have you not? A. Madeline Ensign. 

Q. Miss Ensign, are you connected with WOL?l A. Yes, 
I am. I 

Q. In what capacity? A. Program director. | 

Q. How long have you held that position? A. Aiyear and 
a half. 

Q. What are your duties. Miss Ensign, with WOL as pro¬ 
gram director? A. Well, to interview people who Wish time 
on the air, commercial and sustaining, and arranging 
85 time and programs. 

Q. Are you personally familiar with the programs 
which have been recently and are being carried ’ over the 
station? A. Yes, I am. I 

Q. Miss Ensign, I show you here Applicant’s Exhibit 3, 
and ask you to tell the Examiner and let the record show 
what that exhibit is. A. That is a representative week of 
the programs on WOL which have appeared on WOL. The 
week is from May 11 through May 17. | 

Q. Do you know personally that the programs ^hown in 
that exhibit were carried over WOL during the period 
mentioned? A. Yes, I do. 

Q. Have you checked this program list and this exhibit 
generally. Exhibit No. 3? A. Yes, I have. i 

Q. Do you know whether it is an accurate representation 
of the programs, the names of the programs and the descrip¬ 
tions of the programs? A. It is an accurate representation. 

Q. Is or is not that program for the week meiitioned a 
typical program of a week’s broadcasting by WOL? A. 
Yes, this is a typical week’s program. 

I 

Mr. Spearman: Mr. Examiner, I offer Applicant’s Ex¬ 
hibit No. 3 in evidence in duplicate. 

The Examiner: I see no objection to it. It is admitted. 
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(The document referred to was received in evi- 

86 dence, marked “Applicant’s Exhibit No. 3, Docket 
No. 3856,” and is filed with the transcript in the pos¬ 
session of the Commission.) 

By Mr. Spearman: 

Q. Miss Ensign, you heard the testimony of Mr. Inman, 
of the Veterans of Foreign Wars, just a little bit ago, did 
you? A. Yes, sir. 

Q. What attitude, policy or position do you take, or are 
you instructed to take as program director of WOL in con¬ 
nection with cooperating, aiding and assisting the fraternal, 
religious, educational, patriotic and civic organizations in 
Washington in the carrying of their programs over the 
station? A. Mr. Mark has given the program department 
carte blanche on all those affairs. We always are asked to 
give full cooperation, in civic or fratneral efforts. 

Q. And what is your actual policy as followed and pur¬ 
sued by you in gi^dng that cooperation ? Do you or do you 
not give it? A. We do give it. 

Q. I show you here Applicant’s Exhibit No. 4, Miss En¬ 
sign, and ask you to tell the Examiner and let the record 
show what that exhibit is. A. This exhibit is what is known 
as charity announcements. It is a lineup of names of or¬ 
ganizations that have come to us and asked for either spots 
or programs sometime during this period of February 15 to 
May 15, and these are names which have been taken off the 
spots which have already been logged. These names 

87 indicate that these spots have been on the program. 
Q. Did you check this against the log of the station? 

A. They were checked. They were taken from the log. 

Q. They were taken from the log? A. Yes. 

Q. And those announcements were made or time given to 
the organizations listed on this exhibit between February 
15 and May 15, 1936? A. Yes, sir. 

Q. What did the station receive in the way of pay for mak¬ 
ing those announcements or giving the time to those organi¬ 
zations? A. Nothing. 

Q. You gave it to them without cost? A. Yes. 

Mr. Spearman: Mr. Examiner, I offer Applicant’s Ex¬ 
hibit No. 4 in evidence, being the list of organizations to 
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which time or announcements has been given, which was 
just described by the witness. 

The Examiner: And prepared under her supervision, is 
that correct? i 

The Witness: Yes. I 

I 

By Mr. Spearman: | 

Q. Was it, Mr. Ensign? A. Yes. I 

Q. Do you know it to be accurate? A. I know it to be 
accurate. | 

The Examiner: It is admitted. 

88 The Witness: Perhaps I should add about those 
programs that there are of course special features 

each week on that list of programs. 

The Examiner: They speak for themselves. 

Mr. Spearman: I think that is all, Mr. Examiner. | 

(The document referred to was received in evidence, 
marked “Applicant’s Exhibit No. 4, Docket No. 3850,” and 
is filed with the transcript in the possession of the Commis¬ 
sion.) I 

The Examiner: Any cross-examination? | 

Mr. Patrick: I would like to ask a question or two. | 

Cross-examination I 

I 

By Mr. Patrick: I 

i 

Q. Miss Ensign, you stated that the programs shown on 
these exhibits are typical of your program service i gener¬ 
ally? A. Yes. I 

Q. Would you be good enough to tell me about wh|at per¬ 
centage of your total operating time during this week shown 
by this program consists of recorded programs, either rec¬ 
ords or transcriptions? A. I would say 45 per cent or 50 
per cent. 

Q. 45 or 50 per cent is recorded programs ? A. Yes. 

Q. Now, what percentage of that is Inter-City? A. Wo 
have no—oh, I see; altogether? | 

Q. Inter-City programs. A. I would say about one-third. 
Q. One-third of the remainder or of the totM? A. 

89 Well, I would say half of the remainder. ; 

Q. Half of the remainder? A. Yes. I 

Q. Are all of those Inter-City programs sustaining? A. 

No. I 
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Q. What ratio does the sustaining bear to the commercial 
in the Inter-City programs? A. Well, I would say 60 per 
cent or 50 per cent are commercial. 

The Examiner: I do not hear you at all. 

The Witness: 50 per cent are commercial. 

By Mr. Patrick: 

Q. Now, during this week what was the percentage of your 
total operating time taken up by Mutual Broadcasts? A. 
This particular week we have one 45-minute period. 

Q. This particular week you have one 45-minute period 
and that is all ? A. Yes. 

The Examiner: In a week, you mean? 

The Witness: Yes, this particular week we have one 
45-minute period tomorrow morning. 

By Mr. Patrick; 

Q. Is that one continuous program, or is that three 15- 
minute programs ? A. No, that is continuous, one 45-niinute 
period. 

Q. WTiat is the nature of that, please? A. Morning Mat¬ 
inee Musical Program. 

Q. Commercial or sustaining? A. Commercial. 

90 Q. Originating from where? A. WOE. 

Q. WTio is the sponsor of that, if you know? A. The 
Hecht Company. 

Q. Now, do you have any paid artists which perform 
over your station at the present time? A. All of our local 
commercial artists are paid. We do not pay any sustain¬ 
ing artists. 

Q. You do not pay any sustaining artists? A. No. Of 
course, that sustaining artist might not be considered in 
the straight artist way. If we have a special announcer to 
sign the programs where they are more or less matters 
of ceremony they are naturally paid. 

Q. Yes. But if an advertiser wants to use talent, whether 
he be an announcer, or whether he be a fiddler, for ex¬ 
ample, the compensation for that individual is provided for 
by the advertiser? A. Well, it is provided if we can make 
the advertiser pay for it. There are some instances where 
we have had to pay for it. 

Q. In other words, the advertiser in some instances pays 
for time and talent ? A. Yes. 
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Q. And in other instances only for time? A. Yes, time. 

Mr. Patrick: I think that is all. i 

Mr. Lovett: I would like to ask a question. I 
The Examiner: All right, Mr. Lovett. 


91 Cross-examination 


By Mr. Lovett: 


Q. Miss Ensign, I believe you said between 45 hnd 50 per 
cent of the programs are recordings, is that right? A. Yes. 

Q. That would be about 8 hours a day? A. Of course, my 
figures are very bad. I 

Q. Mr. Mark said the station operated about 17 hours a 
day. We are just speaking of averages now. A. Yes; I 
would t hink it would be about 8 hours. ! 

Q. About 8 hours ? A. Yes. I 

Q. And Mr. Mark indicated that about 6 or 7 hours a day 
or an average of 5 or 6 hours I believe he said, were Inter- 
City programs. A. I think the average is around 4% to 5 
hours a day on Inter-City. : 

Q. Is that 4 to 5 included in the talent program^ ? A. No, 
that 4 to 5 average from Inter-City is all live talent from 
the Inter-City network. Then our recordings and then our 
own local entertainment. i 

Q. How much per day do you originate yourself with live 
talent? A. Oh, we average about between 2% and 3 hours 
a day. | 

Q. 2% to 3 hours ? A. Yes; and sometimes morel than that. 
Q. You say you average 3 hours a day of live talent? A. 
Yes. 

Q. And most of that is paid for by the sponsors, is 
92 that correct? A. No, I would not say that most of 
that is paid for by the sponsors. 

Q. How much do you actually yourself, how mucjh does the 
station, pay in sustaining that? A. I don’t have the figures 
here; I mean I can’t give you general statements on that. 
For instance, if we have a sponsored program, a local spon¬ 
sored program, our artists are paid union rate^. 

Q. .Ajid the sponsor of course is charged for it? A. Yes, 
the sponsor is charged, but in all cases the sponsor has not 
paid for it. We have had several cases where the sponsor 
wants an artist on a certain program to provide the enter- 
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tainment, and we have put the man on and paid for him 
ourselves. That has happened in several instances. 

Q. It was an involuntary proposition, as I understand 
it? A. Yes. 

Q. You do not plan to pay anything for the sponsors? 
A. Oh, yes; we don’t plan to pay anything ourselves if we 
can get somebody else to do it, of course. 

Q. So actually there is probably not an hour or half an 
hour a day of live talent for which the station itself pays? 
A. No, I agree with you. 

Q. What, if any, effort is made to secure local talent for 
sustaining programs over this station? A. What if any 
effort ? 

93 Q. Do you make any effort yourself to go out and 
secure talent publicly? A. Oh, yes; we hold audi¬ 
tions regularly. People are invited to come up. 

Q. You just take them as they come, or do you make an 
effort to get them? A. Oh, no. We make special appoint¬ 
ments for them. We hear of them in various ways. Some¬ 
body recommends them, and we are always looking around 
to get special talent. 

Q. If you consider them exceptional they are broadcast a 
certain length of time until they are convinced they can not 
secure a sponsor, and then they will of course cease to 
broadcast? A. Yes, I suppose in some instances that is the 
case. 

Mr. Lovett: That is all I have. 

Redirect examination 
By Mr. Spearman: 

Q. Miss Ensign, may I ask how many announcers you 
have over WOL, do you know? A. Five. 

Mr. Spearman: I think that is all. 

The Examiner: That is all. Miss Ensign. 

(Witness excused.) 

Mr. Spearman: Inspector Thompson. 

Whereupon Inspector Bernard W. Thompson was 

94 called as a witness on behalf of the Applicant and, 
having been first duly sworn, testified as follows: 


I 
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I 

Direct Examination | 

By Mr. Spearman: | 

Q. Inspector, will you be good enough to give your name 
to the reporter, please? A. Bernard W. Thompsop. 

Q. Inspector, what is your occupation? A. I anj the As¬ 
sistant Superintendent of Police commanding the Detective 
Bureau. I 

Q. First, is that the Detective Bureau of tho Metro¬ 
politan Police Department? A. Of the Metropolitan Police 
Department, Washington, D. C. 

Q. Inspector, are you acquainted with the operation of 
Station WOL? A. Yes, very familiar with it. ' 

Q. Have you had occasion or has your department had 
occasion to make use of the facilities of the station!? A. We 
have. About two years ago, maybe a little longer, there was 
installed in the Detective Bureau a unit, a broadcasting unit, 
by the WOL organization, vnthout any expense to the De¬ 
tective Bureau or the Police Department. That! unit has 
been maintained by the WOL organization since it was in¬ 
stalled. 

We have a broadcast each day of all missing people, 
wanted criminals, and other notices that the pubjic should 
know are put on the air through the courtesy of WOL. 
95 Q. Has the station made any charge for that time? 
A. Not a c-ent, no, sir. I 

Q. You have maintained that schedule regularly, have you. 
Inspector? A. Every day, sir, including Sunday.; 

Q. The equipment I believe you said that was necessary 
to carry this on is at the office of Headquarters, j or at the 
Detective Headquarters? A. It is at Detective Headquar¬ 
ters. I 

Q. And it was installed by WOL at the expense of the 
station? A. Yes, sir, everything, maintained by WOL, sir. 

Q. And who pays for the telephone lines connecting your 
office with the station? A. WOL, sir. There is a direct wire 
from our office to WOL. 

Q. I believe you told us what kind of broadcasting you 
did on there. A. We broadcast missing people, wanted crim¬ 
inals which are important to the local authorities and out¬ 
side, and also notices to the public when a crime! or antici¬ 
pated crime is about to be committed, such as hpusebreak- 
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ing when people leave their houses and all, we put that over 
the air. In other words, we have a working agreement with 
this organization that any time during the service we can 
call them on important lookouts and they will take and put 
us on the air. 

Q. And what charge do they make for that? A. No charge 
at all, sir. 

Q. Inspector, how long have you been in police 

96 work? A. 29 years. 

Q. From the experience you have had during the 29 
years you have been in police work and the 2 years you 
have been using WOL for the purpose you mentioned will 
you be kind enough to tell the Examiner what, if any, 
benefits have accrued to the Police Department from the use 
of the station? A. Why, I would be glad to. I have had 
numerous comments made on the results we have derived 
from the Missing People Bureau. People call in reports of 
missing persons after hearing it over WOL, and they have 
commented on the wonderful service which is being ren¬ 
dered to the public. 

I have also had lookouts sent over WOL for wanted crimi¬ 
nals in important cases, and we have had results immedi¬ 
ately. Somebody would call in and give us the information 
desired after hearing it on the air. 

Q. As a policeman in police work in the position you oc¬ 
cupy as inspector, chief of the Detective Bureau, based on 
your 29 years of service, do you regard this as worthwhile 
service which is being rendered? A. I do. I would hate to 
see it discontinued. I don’t think the police department 
would pay for that service, couldn’t pay for it out of the 
appropriation enough to put it on for ourselves, because we 
have broadcasting for our scout cars, and that is entirely 
police matters. 

Mr. Spearman: I think that is all. Inspector. 

The Examiner: Gentlemen, any cross-examination? 

97 Cross-Examination 

Bv Mr. Hennessev: 

Q. Inspector, about how much time per week do you use 
over the station WOL for this purpose? A. Five minutes a 
day. That will be 35 minutes a week, unless we ask for 
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special broadcasts, which are always granted without any 
question. 

Q. Has it been your experience that WOL does cover the 
District of Columbia very satisfactorily on its present as¬ 
signment? A. Yes; I tune in at home, and I hear reports 
from other jurisdictions, Maryland and Virginia,, on our 
lookouts. j 

Q. Where do you live? A. I live out in Petworth my¬ 
self, in Washington, D. C., but I have had calls in on the 
telephone from people hearing WOL in other jurisdictions 
on lookouts we sent out. | 

Mr. Hennessey; That is all. I 

The Examiner: One moment. There may be further 

cross-examination. i 

Mr. Patrick: No questions. 

The Examiner: Does any other counsel wish to jexamine? 
(No response.) j 

Any redirect ? j 

Mr. Spearman; None. | 

The Examiner; You are excused. I 

i 

(Witness excused.) | 

j 

Mr. Spearman; Mr. Aronsohn. ■ 

I 

Whereupon—Benjamin Aronsohn was called as a 
98 witness on behalf of the Applicant and, having been 
first duly sworn, testified as follows; 

Direct Examination. i 

By Mr. Spearman; I 

j 

Q. Mr. Aronsohn, have you given your name to the re¬ 
porter? A. Yes, sir. 

Q. Mr. Aronsohn, are you connected in any way with the 
American Legion? A. I am the radio officer. 

Q. What are the duties of the position mentioned, that is 
of radio officer? A. The duties of the radio oMcer are to 
procure time on the air, arrange programs, arrahge for the 
speakers, write the continuity, and cooperate with the De¬ 
partment in its various activities. j 

Q. Have you had occasion to in carrying out the work 
you are supposed to do as radio officer of the American 
Legion to call on Station WOL? A. Numerous times. 
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Q. Wibat has been the attitude of the station and the 
management of it in cooperating with yonr organization? 
A. Well, I would say that my statement would also be a 
repetition of the Department Commander of the Veterans 
of Foreign Wars. I have found they have been very co¬ 
operative, and at no time have I ever been refused time on 
the air. 

99 Q. What have they charged you for that time ? A. 
The service was rendered gratis. 

Q. Have you made use of the station, Mr. Aronsohn? A. 
Yes, sir, I have. 

Q. About how often have you used it? A. Well, it de¬ 
pends on what activity we have had. I have had as high as 
two and three periods during the week, and I have had at 
various times spot announcements that were worked in in a 
very nice way by this Mr. Art Brown. 

Q. Who is Mr. Brown? A. He is this man on that morn¬ 
ing period; I don’t know whether it is called the Musical 
Clock, or what it is, but I know he is on a morning period, 
and I have sent him in notices at various times and he has 
worked them in in a nice way. 

Q. Mr. Brown is one of the announcers connected with 
WOL? A. Yes, sir. 

Q. I believe you said the station has never refused to give 
you anything you asked for in the way of time or to make 
announcements? A. No, sir. 

Q. And you have called on them on several occasions? 
A. I have. As a matter of fact. Miss Ensign went out of 
her way, away from the radio work, to help me in getting 
talent for various broadcasts. 

Q. How long has this cooperation been extended to your 
organization by WOL? A. Well, now, I have been in office 
since last September, but I assisted the former radio 

100 officer that was in three years, and I know for a fact 
he received the same cooperation. In fact, I have 

at times offered invitations, rather, I should say mailed 
invitations to Mr. Mark for the various ceremonies we have 
had, and I do recall in his answers where he always finished 
with extending facilities of the station at any time we need 
them. 

Mr. Spearman: I think that is all, Mr. Aronsohn. 
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The Examiner: Is Mr. Mark also an honorary'member of 
your organizations ? i 

The Witness: I do not think we have any honorary mem¬ 
bers in the Legion. ' 

The Examiner; Is your jurisdiction as radio officer 
limited to the District of Columbia? i 

The Witness: The Department of the District of Colum¬ 
bia, but we get notices from National Headquarters at vari¬ 
ous times of coast-to-coast broadcasts, and we find out what 
broadcasting station is having it, and then we notify the 
Post, and of course they are carried over the various net¬ 
works. ! 

The Examiner: Any cross-examination? I 

Cross-Examination 

i 

By Mr. Hennessey: I 

Q. Mr. Aronsohn, has it been your experience that WOL’s 
territorial coverage is satisfactory for your purposes? A. 
Of course, when we broadcast for the Department naturally 
we don’t go any further than the District of Columbia. 

Q. You get satisfactory results? A. Of course, I 
101 would say no when we have our Americanism pro¬ 
grams, as we would like to operate that from coast- 
to-coast. It depends upon what program is beipg put on. 

Q. You would not expect to do that from Washington, 
would you? A. We would like to, I will put it that way. 

Q. Has it been your experience that WOL gives you satis¬ 
factory coverage in the District of Columbia? AL Well, as 
far as I know I would sav so. i 

V I 

Mr. Hennessey: That is all. 

The Examiner: Any further cross-examination? (No 
response.) | 

Any redirect? I 

Redirect Examination | 

I 

By Mr. Spearman: i 

I 

Q. You do not know and have not made any attempt to 
find out what territory WOL does cover, have iyou, Mr. 
Aronsohn? A. No, I couldn’t answer that for the simple 
reason, as I say, programs are put on the air, and I suppose. 
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as I said, we are in hopes we will reach the ears we are 
trying to reach, and that is all I can answer as to that. 

Mr. Spearman: That is all. 

The Examiner. That is all. 

(Witness excused.) 

The Examiner: Who is the next witness ? 

Mr. Spearman: Mr. Bennett. 

Whereupon— John Bennett was called as a witness 

102 on behalf of the Applicant and, having been first 
duly sworn, testified as follows: 

Direct Examination 

By Mr. Spearman: 

Q. Mr. Bennett, will you give your name to the reporter, 
please? A. I have given it; John Bennett. 

Q. Mr. Bennett, where do you live? A. 624 Indiana 
Avenue. 

Q. What is your work, Mr. Bennett? A. Superintendent 
of the Central Union Mission, the Children’s Emergency 
Home, Camp Bennett at Brookeville, Maryland, and the 
Mission Farm at Brookeville. 

Q. What, briefly, is the work carried on by each of those 
organizations, Mr. Bennett? A. It is charitable and reli¬ 
gious w^ork among the poor. It is the Mission of the 
churches of Washington, to take care of their waste product 
department, as it were. 

Q. Is it non-sectarian in character? A. Yes. 

Q. And do the various churches of the city cooperate in 
that work? A. Yes. 

Q. What are some of the things you are doing for the 
poor people of Washington? A. We feed and house any 
man who hasn’t the means. And in the Emergency Home 
for Children we tide over any emergency for the 

103 children. Out at the Camp Bennett we give two weeks 
outing to aid needy children, that is every two weeks 

in the summer months we have a different group. 

Out on the farm we take these men down and out and who 
are up against it and send them out there to sort of build 
up. 
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Q. Do you use radio in your work to reach the pjublic, Mr. 
Bennett? A. We do. I 

Q. What radio station do you use for that purpose? A. 
WOL. 

Q. How long have you been using WOL? A. Several 
years now. I 

Q. About how often do you make use of the facilities of 
the station? A. Once a week; every Saturday night, unless 
special announcements, where we get spots. ' 

Q. How long a program is that Saturday night program? 
A. A half an hour. i 

Q. Do you give that regularly Saturday night? A- Regu¬ 
larly. ! 

Q. And spot announcements at irregular intervals? A. 
Yes, sir. | 

Q. What charge does WOL make for the station’s time? 
A. There is no charge. | 

Q. Do they charge you for making the spot announce¬ 
ments? A. No. 

Q. What benefits do these charitable organizations 
104 which you have mentioned and which you are super¬ 
intendent of receive as the result of making use of 
the facilities of WOL, Mr. Bennett? A. I am frank to say 
I don’t believe we would have weathered the depression 
period if it had not been for our broadcasts. Jpst as an 

instance, one particularly cold Saturday night we liad some 
500 men that were poorly clad, and we received 523 suits 
and overcoats to help these men and to dress them up. And 
also food has been sent in by various organizations and 
lodges. 

Q. Did you receive that clothing you mentioned as a result 
of broadcasting an appeal for it to the public over WOL? 
A. Yes. 

Q. Have you had like results generally from thb use of 
the station? A. Yes, sir. i 

Mr. Spearman: I think that is all. You ma;|r cross- 
examine. 

j 

Cross-Examination | 

By Mr. Hennessey: I 

j 

Q. Mr. Bennett, within what area, from what area do 
you receive the results of those programs you have de¬ 
scribed? A. From the District of Columbia. 


I 
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as I said, we are in hopes we will reach the ears we are 
trying to reach, and that is all I can answer as to that. 

Mr. Spearman: That is all. 

The Examiner. That is all. 

(Witness excused.) 

The Examiner: Who is the next witness ? 

Mr. Spearman: Mr. Bennett. 

Whereupon— John Bennett was called as a witness 

102 on behalf of the Applicant and, having been first 
duly sworn, testified as follows: 

Direct Examination 

By Mr. Spearman: 

Q. Mr. Bennett, will you give your name to the reporter, 
please? A. I have given it; John Bennett. 

Q. Mr. Bennett, where do you live? A. 624 Indiana 
Avenue. 

Q. Wiiat is your work, Mr. Bennett? A. Superintendent 
of the Central Union Mission, the Children’s Emergency 
Home, Camp Bennett at Brookeville, Maryland, and the 
Mission Farm at Brookeville. 

Q. What, briefly, is the work carried on by each of those 
organizations, Mr. Bennett? A. It is charitable and reli¬ 
gious work among the poor. It is the Mission of the 
churches of Washington, to take care of their waste product 
department, as it were. 

Q. Is it non-sectarian in character? A. Yes. 

Q. And do the various churches of the city cooperate in 
that work? A. Yes. 

Q. What are some of the things you are doing for the 
poor people of Washington? A. We feed and house any 
man who hasn’t the means. And in the Emergency Home 
for Children we tide over any emergency for the 

103 children. Out at the Camp Bennett we give Wo weeks 
outing to aid needy children, that is every two weeks 

in the summer months we have a different group. 

Out on the farm we take these men down and out and who 
are up against it and send them out there to sort of build 
up. 
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Q. Do you use radio in your work to reach the public, Mr. 
Bennett? A. We do. | 

Q. What radio station do you use for that purpose? A. 
WOL. 

Q. How long have you been using WOL? A. Several 

years now. ! 

Q. About how often do you make use of the facilities of 
the station? A. Once a week; every Saturday night, unless 
special announcements, where we get spots. i 

Q. How long a program is that Saturday night program? 
A. A half an hour. 

Q. Do you give that regularly Saturday night? A. Regu¬ 
larly. I 

Q. And spot announcements at irregular intervals? A. 
Yes, sir. | 

Q. What charge does WOL make for the station’s time? 
A. There is no charge. I 

Q. Do they charge you for making the spot announce¬ 
ments? A. No. I 

Q. What benefits do these charitable organizations 
104 which you have mentioned and which you are super¬ 
intendent of receive as the result of making use of 
the facilities of WOL, Mr. Bennett? A. I am frank to say 
I don’t believe we would have weathered the depression 
period if it had not been for our broadcasts. Just as an 
instance, one particularly cold Saturday night we had some 
500 men that were poorly clad, and we received 523 suits 
and overcoats to help these men and to dress them up. And 
also food has been sent in by various organizations and 
lodges. 1 

Q. Did you receive that clothing you mentioned as a result 
of broadcasting an appeal for it to the public ovet WOL? 
A. Yes. 

Q. Have you had like results generally from the use of 
the station? A. Yes, sir. 

Mr. Spearman: I think that is all. You may cross- 
examine. 

! 

Cross-Examination j 

I 

By Mr. Hennessey: I 

Q. Mr. Bennett, within what area, from what J^rea do 

you receive the results of those programs you have de¬ 
scribed? A. From the District of Columbia. 


I 
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< 3 . No coverage outside the District of Columbia? A. No. 
Q. Satisfactory with inside the District? A. Well, we 
have had complaints from various parts that they didn’t 
get the program properly in various instances. 

105 Q. Were those complaints all from within the Dis¬ 
trict of Columbia ? A. In the District. 

Mr. Hennessey: That is all. 

The Examiner: Any further cross-examination? 

Mr. Patrick: No cross-examination. 

The Examiner: That is all. 

(Witness excused.) 

Mr. Spearman: Mr. Lyon. 

Whereupon— Henry H. Lyon was called as a witness on 
behalf of the Applicant and, having been first duly sworn, 
testified as follows: 

Direct Examination 

By Mr. Spearman: 

Q. Mr. Lyon, give your name to the reporter, please. A. 
I have already. 

Q. Mr. Lyon, are you connected with WOL? A. Yes, I 
am. 

Q. In what capacity? A. I am chief technician. 

Q. Mr. Lyon, how long have you held that position? A. 
This is my ninth year. 

Q. During this period of time, Mr. Lyon, have you had 
occasion to listen to WOL in various parts of Washington 
and to make studies, listening tests, to determine the cover¬ 
age of the station? A. Yes, I have. 

Q. Will you tell us briefly what your experience 

106 has been, based on actual listening to the station, 
Mr. Lyon? A. Well, I have— 

Mr. Patrick (interposing): I would like to have a little 
more clearly defined the status of this witness. 

Mr. Spearman: I offer him as a man who is a listener 
and I am not offering'him as an expert. I am asking him 
what he listens to and what he got. 

Mr. Patrick: You are not offering him technically to— 
The Examiner (interposing): He is not testifying in the 
capacity of an expert ? 
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i 

j 

Mr. Spearman: No. He is testifying to what he lis¬ 
tened to and what he heard, and that is all. 

Mr. Patrick: The same as yon and I would | if would 
listen? I 

Mr. Spearman: That is all—exactly. j 

Mr. Patrick: All right, sir. | 

A. (Continuing) In driving around the city and the Dis¬ 
trict of Columbia to check up on the class of service that our 
station is giving I have discovered that there are fairly well 
defined bands or places I should say, over the city where 
the interference from Stations on the same channel with us 
at night renders our services practically worthless. This 
is done by driving a car which has a radio equipment in it. 
It is just a regular automobile radio, and I was driving it 
around. 

Now, we have received complaints from listener^ through 
the mails and by telephone, saying that they could not get 
certain programs on our station at night which thqy wished 
to get, and I have made it a point always to go to the 
107 place and test around in the neighborhood^ that is, 
drive the car around the neighborhood for la radius 
of several blocks to determine whether we actually,were de¬ 
livering a program to that neighborhood, or whether it was 
just something the matter with their equipment. | And in 
most of the cases it has been the fact that we have hot been 
able to deliver a program to them free of interferehce. 

Q. What particular parts of the city have you personally 
driven over, Mr. Lyon, and listened to WOL? A. The last 
three years I think I have driven over almost every street 
in the District of Columbia; at least it seems to me I have. 

Q. And you were doing that to determine whether WOL 
was being interfered with or not from a listening stand¬ 
point? A. That is right. I was: listening to^ my automobile 
radio. | 

Q. Did you or did you not in certain parts of the 'city find 
that other stations were coming in along with WOL? A. 
Yes, I did. 

Q. And what was the effect of that on the programs being 
sent out by WOL? A. Well, it varied from a low gurgling 
sound of just noticeable intensity near in to a complete up¬ 
set, so that you couldn’t tell what was being said. | 

For instance, if they were broadcasting a wrestling match 
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you couidn’t understand what the announcer was saying on 
account of the interference from the other stations. 

108 And we have had quite a number of complaints on 
that program, which I have personally gone out and 

investigated and found that the signal wasn’t there. 

Q. Mr. Lyon, were those some places where you found 
that the interference was of such a character as to make the 
program of WOL one you would not want to listen to? A. 
I would say that that is subject to variation of course from 
night to night and the particular time of the night, but 
speaking generally during the evening hours, that is the 
dark hours, I should say that is when we have the trouble 
principally. 

Q. Yes. A. I would say that on the West just beyond Rock 
Creek Valley the condition starts, and by the time you get 
to about just beyond Wisconsin Avenue, still in the west, 
the condition gets bad. And up along Wisconsin Avenue, 
or up to about the intersection of Massachusetts Avenue 
with Wisconsin I have heard very bad gurgles up there so 
that you couldn’t understand. 

The Examiner: You are sure those are not hill-billies? 
The Witness: No. If they had been grunts or groans they 
might have been the wrestlers. But this happened to be a 
wrestling program I was listening to, because we had sev¬ 
eral listeners out that way. 

Also, I have gone into several residences and apartments 
out that way; I have been out to Alban Towers and out at 
the Westchester, and both of those places showed bad inter¬ 
ference on our signal. 

By Mr. Spearman: 

■ Q. Mr. Lyon, living out in that section myself, I will 

109 ask you this question: Isn’t it a fact if that a speak¬ 
ing program, such as the one you are talking about, 

is being carried by WOL and stations that are on that chan¬ 
nel which are carrying musical programs you can hear the 
music from the other stations just as clearly as you do the 
speaking from WOL? A. I should say you could hear it al¬ 
most as loud; I wouldn’t say so clearly. 

Q. I mean as loud; that is what I meant instead of clearly. 
A. Because it is usually distorted and chopped up to a cer¬ 
tain extent. 
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Now, in addition to that, as we go on out, if J may con¬ 
tinue— i 

Q. (Interposing) Yes. i 

A. (Continuing) When you go out along Wisconsin Ave¬ 
nue the condition seems to be slightly better out to about 
Porter Street. And from Porter Street out it rapidly be¬ 
comes worse, so that when you get out to, I would say about, 
Harrison Street, the interference is bad. That is! at Harri¬ 
son and Wisconsin Avenue in that general territory. It is 
not fixed at any intersection, but it is all aroun4 that sec¬ 
tion. And that zone of interference extends over toward 


Chevy Chase Circle, all that area in there is affected. And 
upper Connecticut Avenue, between Chevy Chase Circle and 
I would say about the Bureau of Standards. Th^ I think 
is Van Ness Street. It is about along that section of 
Connecticut Avenue where it is bad, and i past the 
110 Chevy Chase Circle it is worthless. j 

Q. Now, Mr. Lyon, have you driven through this 
general territory on different occasions? A. On many oc¬ 
casions. In fact, it happens that I have turned the! radio on 
automatically and kept it tuned to this station. Of course, 
I don’t listen to other stations while I am traveling around 
in a car, and I keep it tuned on to the station for several 
reasons, mainly to see what the station is doing in these 
different places. And I have driven over this territory and 
back over it again and again, not just once, but many times. 

Q. Has your experience generally been the same on the 
several times that you have driven through these' sections 
you have mentioned? A. Yes. i 

Q. Now, in the northeastern part of the city— I was 

about to continue. i 


Q. (Continuing) —^what did you find out there? A. 
Sweeping on around—^may I cover the North first in order 
to go right around, because I think of it in terms of |the way 
I have been doing it? j 

Q. Yes; all right. A. Up at the head of 16th Street • 
about the District Line where 16th Street intersects the Dis¬ 
trict Line, the reception is quite spotty in there bn that 
East-to-West Highway. The reception is fair in I places, 
very poor in others, and when you get out into thbse bot¬ 
toms, a bottom like Eock Creek, the reception is i almost 
worthless. Then as you get around toward Silver Spring 


i 

i 
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111 it improves slightly at night, bnt not a great deal. 
And then after you pass through Silver Spring 

coming in toward the city on Georgia Avenue I have gotten 
considerable heterodyne interference and cross-talk, clear 
down as far as Rittenhouse Street. It is bad interference 
down as far as Rittenhouse and then dropping. 

By Mr. Patrick: 

Q. May I ask a preliminary question, please? Does the 
applicant intend to offer in evidence here any coverage sur¬ 
vey of your intensity with your present equipment and your 
conditions of operation? 

Mr. Spearman: No, we do not. 

* 

By Mr. Spearman: 

Q. Go ahead, Mr. Lyon. A. Then cutting across on 
Georgia Avenue to Brookland, along Michigan Avenue, re¬ 
ception is fair out there to good. It is not what you would 
call good, but it is fair to good. 

Then as you go further around toward the East as far 
as Rhode Island Avenue reception at South Dakota and 
Rhode Island Avenue is quite poor. Considerable interfer¬ 
ence is present. And that carries on along South Dakota 
Avenue over toward Bladensburg Road, and about I should 
say where the Pennsylvania Railroad crosses the boulevard, 
or Bladensburg Road as it is called here in the city. 

The Examiner: Have you any idea what the stations are 
that interference comes from? 

The Witness: Yes, sir. Occasionally I can get the call 
letters of WGH, which seems to be the one that does most 
of the interfering. That is, I have been able to identify or 
pick out of this chop that one. There are so many of 

112 them in there at once that I would not undertake to 
say how many could be heard at once. But the one I 

. could hear and identify most often was WGH. That is spe¬ 
cially true on this western part which I described first. 

By Mr. Spearman: 

Q. Mr. Lyon, did you definitely and personally identify 
and hear WGH? A. Yes. 

Q. Broadcasting on this same channel? A. Yes. 

Q. Where is WGH? A. I think it is Newport News. 
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Q. All right. Now, go ahead with yonr trip aronnd the 
city. A. From the Bladensharg Eoad and the Intersection 
of the Pennsylvania Railroad I haven’t been in tl^ere, be¬ 
cause that section has very bad roads, but I have gone out 
Bennings Road, which means to go into 15th and H, North¬ 
east, and out Bennings Road. There is just a little sector 
in there, and there is a brickyard and things of that kind 
back in there. I don’t suppose anybody lives in there be¬ 
cause it is an industrial territory anyhow. When;you get 
out to Bennings Road about the same distance from 15th 
and H as you came in from the Pennsylvania Railroad 
bridge you get this condition of interference agaih. 

Then when you go up and go on around and cut across the 
Eastern Branch, I think it is Minnesota Avenuej toward 
Anacostia from Bennings, on I suppose the south;bank of 
the Eastern Branch, interference is quite! bad all 
113 along through there. And up on top of the MU after 
you get to Anacostia and go up on top of the MU it 
is quite bad in there. 

And I have gone as far around as—^let’s see, what is that 
place—Nichols Avenue, wMch is about the limitl in that 
direction. | 

Then coming back along Nichols Avenue and crossing 
over I have then gone down through the city across the 
Highway Bridge and down along the Mount Vernon Boule¬ 
vard, the Memorial Boulevard, down to Alexandria, When 
I get about a mile or two, a mUe or mile and a half II should 
say, south of the Highway Bridge it is very bad ag 9 <in. And 
then going over, looking around still on the west ^ide, but 
going toward the north on the west side and coming back 
through Fort Meyer, interference is bad around there. And 
then from Fort Meyer and back through the Key Bridge 
into Georgetown it is about when it starts to clearing up, 
after you cross the Key Bridge into Georgetown, j 

And that about closes my survey. | 

The Examiner: Your itinerary. 

The Witness: Yes, sir. | 

By Mr. Spearman: | 

I 

I 

Q. Now, Mr. Lyon, over what period of time have you 
been making these trips and listemng to determine what if 
any interference you got to WOL? A. About two and a 
half years for tMs particular purpose of listening to WOL. 
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Of course, I had made a number of other trips before that 
where we have had complaints of interference, and have 
gone out to a man’s house to see if it was his set or 

114 whether it was our signal. 

Q. Have you made numerous trips to the homes of 
individuals who have complained about interference? A. 
Yes, I have. 

Q. What has been your experience in receiving WOL, 
that is either with or without interference, in residences and 
apartments as compared with what you got on your trips 
while listening to an automobile receiver? A. It checked 
up very well. In very few cases was there any difference 
between the condition that I observed in the street and what 
I observed in the buildings, either the residences or apart¬ 
ments. 

Q. Over this two and a half year period have you made 
these trips weekly, monthly, or more often, Mr. Lyon, in 
making these listening observations? A. I have made these 
trips not to every one of these places in one night, but I 
drive a great deal at night and go out for this purpose, and 
I would' say that it probably averages, or has averaged, 
about an hour and a half per night. And I mean by that 
maybe three hours one evening, and maybe one hour the 
next, but about an hour and a half a night. 

Q. In other words, you have been doing this constantly? 
A. I have been doing this constantly, yes. 

Q. For two and a half years ? A. That is right. 

Q. Wliat kind of a receiver do you have in your automo¬ 
bile? A. It is a standard General Electric receiver, 

115 I mean automobile radio; I forget the number. I 
believe it is M-10. That was put in last year. I had 

one before that which was a Colonial, but I replaced that. 
That was about worn out from shaking around on these 
trips. 

Mr. Spearman: I think you may cross-examine. 
Cross-Examination 
By Mr. Hennessey: 

Q. Mr. Lyon, did I understand you to say you had been 
technician of WOL for nine years? A. That is right. 

Q. And since you have been there has there been a field 
strength survey of the station made? A. Not by me. 
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Q. You have no record of any other field strength sur¬ 
vey having been made ? A. I have no records, noi 

Q. Do you know whether one has been made or not? A. 
I understand that the National Broadcasting Company made 
a survey. i 

Q. I did not know that; at least until this moniing. A. 
It came to my attention, if I may continue, from the sales 
department rather than from the technical departruent. 

Q. Do you know what that field strength survey shows? 
A. The copy that I saw I think shows some sort oif an egg- 
shaped pattern. I 

Q. In its general contours does it line up pretty weH 
with the descriptions of the listening tests which ^^ou have 
just given? A. Towards the West I would say yes, 
116 and I don’t know about toward the East; I would 
rather be inclined to think that it was less than shown 
there in this eastern part that I am talking about. 

On the north I would be inclined to say that it gave us a 
little bit more credit than due. | 

By Mr. Spearman: 

i 

Q. Gave you what? A. A little more credit than was 
due us on the north. | 

By Mr. Hennessey: ! 

Q. Now, will you describe the transmitter equipment of 
WOL? A. Yes, sir. 

Q. More particularly the antenna now in use. A- Well, 
the antenna consists of a flat topped ‘‘T’^ Do you want 
dimensions, is that what you want? 

Q. Yes, if you know them. A. I can give theifi to you 
quite approximately, I mean within a foot or two. 

Q. That is perfectly satisfactory. A. The antehna is on 
the top of an 11-story building, the Annapolis Hotel. The 
building is approximately 110 feet high from the street to 
the roof. And on top of that are two 80-foot gailvanized 
iron masts, guide masts. They are set on 100-foot centers 
on the roof of this building. And between those two masts 
is hung the “ T ” type antenna. | 

The length of the antenna proper, the flat top section, is 
very nearly 88 feet, and the vertical section 78 or 79 feet. 

Q. What do you use as a ground? A. All of the pipes 
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117 that appear in the upper part of that part of the 
building which we control are bonded onto a cop¬ 
per bus, ground bus, as well as the metal flashings and 
cornices of the building; metal cornices are run aU around 
the building, and they are all grounded on to this ground 
bus. It is a heavy copper bus. 

Q. How, will you describe the transmitter itself? A. 
Yes. That is a Western Electric 301-B transmitter. The 
transmitter itself is quoted as a 12-B radio transmitter. 

Do you wish any details as to what it consists of? 

Q. No; I would like to know how long it has been in 
operation. A. Since June 1 of 1935. It was put on pro¬ 
gram then, and it had been tested for several weeks before 
that. 

Q. It is an entirely new, relatively new, transmitter at 
installation? A. Well, the Western Electric, when they 
sold it to us last year, told us it was the latest thing they 
had. 

Q. Now, reverting to your antenna for a few minutes, do 
you know whether or not your present antenna complies 
with the minimum requirements of the regulations of the 
Commission? A. In what respect? 

The Examiner: 131. 

By Mr. Hennessey: 

Q. Are you familiar with the minimum requirements of 
Rule 131, I think? A. Well, I think that there is a 

118 minimum height set up in there in a curve, and I 
think that our height is less than that. 

Q. There is also a minimum efficiency established by the 
rule, I believe. Do you know how your antenna compares 
with that minimum efficiency? A. I couldn’t say from 
measurements. 

Q. Mr. Lyon, do you know what the field strength of your 
station at one mile is? A. No. I do not. 

Q. If I understood Mr. Mark’s testimony correctly you 
contemplate moving the station to K Street, 1600 K Street? 
A. Yes, sir, that is true. 1627 I think is the number. 

Q. 1627 K Street. That move contemplates the removal 
of your transmitter as well? A. The transmitter and of 
course the antenna. 
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Q. Yes. Now, what changes would you make if you 
moved to K Street in the design of your antenna? A. 
Well, I have recommended that we install a vertical an¬ 
tenna on that building. The building is too small for any¬ 
thing else, and of course the vertical is the morb elBGicient. 
But the District of Columbia seems to have ve^ strong 
ideas about erecting radio towers in certain places of con¬ 
siderable height. And I don’t know what I will be able to 
put up there. 

Q. Are you in a position to estimate the increased coverage 
that you would get from a vertical radiator of the| type that 
you contemplate installing on K Street over and 

119 above what you are getting from WOL at its present 
location? A. I couldn’t tell that. I think it will 

be an improvement, but I couldn’t say how much. | 

Q. Now, most of the descriptions that you hav6 given of 
your listening tests have been night observations. What 
have you to say with respect to the coverage of WOL in the 
daytime? A. I haven’t followed it with such particularity 
in the daytime, but I can say generally that the reception in 
the metropolitan area is fair. 

Q. Do you know what service WOL renders, for example, 
in Chevy Chase in the daytime? A. Well, at Chevy Chase 
Circle I would say that it would be only fair and Inot good. 
Along Connecticut Avenue in the daytime the 'signal is 
noticeably interfered with by artificial noises, static, power 
lines or whatnot. 

Q. That is a different sort of interference from I what you 
described on your night observations? A. Yes. | 

Q. Now, I think I neglected to ask you how | long the 
present antenna of WOL had been in use. A. I think that 
antenna of the dimensions that I gave you has been in use 
about four years. 

Q. About four years ? A. And only slightly ditferent be¬ 
fore that. 

Q. When was it installed, do you know? A. It was in¬ 
stalled before I came with the station, I think perhaps six 
or eight months, maybe as much as a year. I 

120 Q. So that the installation in substantially its 
present form has been there for nearly ten years? 

A. The towers, yes. I . 
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Q. Now, have you made any observations of interfering 
signals which you might anticipate on 1230 kilocycles! 

Mr. Spearman: That will be covered fully, completely 
in detail, and the measurements will be introduced in evi¬ 
dence through qualified expert consulting radio engineers. 

The Examiner: I see six engineers in sight now. 

Mr. Spearman: There are two more back there that may 
not look like engineers, but they are assumed to be. 

By Mr. Hennessey: 

Q. Mr. Lyon, you have not made any observations of 
interfering signals on 1310 kilocycles! A. I have de¬ 
scribed— 

Q. (Interposing) I mean measurements of interfering 
signals! A. No, I have made no measurements of that sort. 

Q. And of course it is a fact, is it not, that this problem 
of interference from other stations on the same channel is 
one of ratio signal strength of WOL versus the other sta¬ 
tions on that channel! 

Mr. Spearman: Mr. Examiner, I do not care how far Mr. 
Hennessey goes, but at the instance of Mr. Patrick I specifi¬ 
cally stated that I was not offering Mr. Lyon as an engineer¬ 
ing expert, and if Mr. Hennessey wants to qualify him as 
one, wants to use him as one, I do not want him to take him 
without aU the other lawyers take him if he qualifies. 
121 The Examiner: Mr. Hennessey, I am afraid you 
will have enough engineers here without this wit¬ 
ness. 

Mr. Hennessey: I gladly withdraw the question. 

The Examiner: So why have this as a preliminary! 

Mr. Hennessev: That is all. 

The Examiner: Any further cross-examination! 

Mr. Patrick: I have one or two questions. 

Cross-Examination 
By Mr. Patrick: 

Q. I want to get a little more clearly in mind, Mr. Lyon, 
the height of your present antenna. A. The height of the 
masts are 80 feet above the roof. The roof is about 110 
feet from the street level. 

Q. Yes, sir; but it was the height of the antenna from the 
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I 

roof I was concerned in. That is 80 feet? A. Yes. It isn^t > 
exactly 80 feet. I think I specified that. i 

Q. Approximately? A. Yes, from the tops |of those 
towers and in some directions ? | 

Q. And that you say has been constructed inj substan¬ 
tially the same condition for about ten years? |A. Well, 
it has been renewed from time to time, but substantially 
it is the same. S 

Q. What is the distance in miles, if you know, f|rom your 
present transmitter site to Chevy Chase Circle? A. I would 
say it was air line about 6 miles. I guess it is less than 
that. I don’t think of that in terms of distance tery well. 

I should think it is between 5 and 6 miles but there. 
122 Mr. Spearman: If you have the distance,! Mr. Pat¬ 
rick, we will accept it. I 

Mr. Patrick: I do not have it. I am merely asking for 
information. | 

Mr. Spearman; All right. I 

By Mr. Patrick: I 

Q. Now, what is the present transmitter location with 
respect to the center, the approximate center of thb District 
of Columbia? Which way from the center is it? | A. Well, 
it is west from the Capitol, if that is the centerJ Is that 
what you have in mind? I 

Q. I don’t know; I am asking. A. What kind of center? 

Q. I mean geographic center of the District of Columbia. 
The Examiner: Are you asking him with reference to 
population or with respect to area? 


Mr. Patrick: No; with respect to topography. | 

A. Well, 16th Street cuts across right at the top of the 
diamond, and that is the northernmost part of the District. 
16th Street comes down here (indicating), and ii extends 
a corresponding distance down into Virginia, or ; it would 
or doesn’t now because that was ceded back to Vir^nia. But 
I suppose that the center line would probably be somewhere 
around F or G Street and 16th, about the Whitb House; 
I should say that would be the center. I 

Q. And your present transmitter is about how far from 
that? A. We are at 11th and H Street, Northwest, 
123 which is five blocks east and about one or two blocks 
north. i 


i 

I 

I 
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Q. Now, where will you be located with respect to that 
center when you move? A. We will then be almost directly 
north of that center, be on K Street, and that means about 
three blocks or four blocks north of that center, and right on 
that line. 

Q. As I understood you to testify, this removal of the 
studio would make necessary, or you had planned also to 
remove your transmitter equipment at the same time, or I 
mean in conjunction with that move, is that correct? A. 
That is a part of the move, yes. I wouldn’t say it would 
be done at the same time. 

Q. You do contemplate such a removal? A. Well, it will 
be substantially the same time. 

Q. I do not mean simultaneous. A. We have no authority 
to move the transmitter and studio as yet, but I can tell 
you that the agreement is it is to be moved. 

Q. That is your plan? A. That is what we hope to do. 

Q. And Mr. Mark testified that contemplation was not 
conditioned at all upon the favorable action on this appli¬ 
cation, but that the move already had been agreed upon 
definitely, is that true? 

The Examiner: As I understand it, you are definitely 
moving to new studios, irrespective of any consent you may 
get from the Commission as to moving the transmitter, is 
that right? 

124 Mr. Spearman: Mr. Patrick, may I say for your 
benefit there is actually now an application now on 
file to carry out that move. 

Mr. Patrick: I understood Mr. Mark to testifv he had 
definitely made arrangements to move his studios. I under¬ 
stood this gentleman to say that that would be accompanied 
if authorization was given, by the removal of the trans¬ 
mitting equipment likewise? 

Mr. Spearman: Your understanding is correct, Mr. 
Patrick. The application does request authority to move 
the transmitting equipment to 1627 K Street, the location 
where Mr. Mark has leased the studio quarters. 

Mr. Patrick: That is all. 

The Examiner: Any further cross-examination? (No 
response.) 

That is .all. 

(Witness excused.) 
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Mr. Spearman: Mr. DeMars. I 

Whereupon— Paul A. DeMars was called as a ^tness on 
behalf of the Applicant and, having been first dfily sworn, 
testified as follows: I 

Direct Examination 

I 

By Mr. Spearman: 

Q. Mr. DeMars, will you give your name to the reporter, 
please, sir? A. My name is Paul A. DeMars. 

Q. Mr. DeMars, what is your profession or occupation? 
A. Radio Engineer. ' 

125 Mr. Spearman: I am offering Mr. Debars as an 
expert witness. I 

The Examiner: I think the gentlemen here will concede 
his qualifications. I do. 

Mr. Spearman: May the record then show that his qual¬ 
ifications are conceded? 

(No response.) I 

By Mr. Spearman: ' | 

Q. Mr. DeMars, were you employed by the I American 
Broadcasting Company, licensee of WOL, to work out and 
design a directional antenna to be used in connection with 
the station which is applied for in the application how being 
heard? A. Yes. 

Q. Have you designed and worked out the operating 
characteristics of such an antenna? A. Yes. 

Q. What did you do in making up that desigh, Mr. De¬ 
Mars? A. In making up the design I gave congideration 
to the production of the existing stations on the 'same and 
adjacent channels, and to the greatest amount of coverage 
that could be obtained in the station's service area. 

Q. What other stations operating on the 1230 frequency 
did you take into account in designing the antenha? A. I 
took into account Stations WNAC, located in Boston, Mas¬ 
sachusetts, and Station WFBM, located in Indianapolis, 
Indiana. i 

Q. Are there any other stations operating on I the 1230 
frequency close enough to Washington tolbe taken 
126 into account in view of the design which you have 
prepared? A. There are none. | 
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Q. Did you likewise—believe you said you did—^take 
into account the stations operating on frequencies on both 
sides of and adjacent to the frequency 1230 kilocycles! A. 
I did. 

Q. From that did you make up a radiation pattern of the 
radiation, Mr. DeMars! A. I did. 

Q. On what fixed factors or physical considerations is 
the radiation pattern based, that is to say, the spacing, 
phase relationship and so forth of the elements in the an¬ 
tenna! First, how many antenna elements does this anten¬ 
na contemplate the use of! A. This antenna comprises 
two vertical radiators of either .25 or .29 wave lengths in 
height with unequal currents in the elements in the ratio of 
about .9 or .11. The radiators are spaced one-half wave 
length, and the currents are 105 degrees out of phase. 

Q. And the line of the towers w’ould be in what direc¬ 
tion! A. The line of the towers will be 15 degrees w’est of 
north. 

Q. Taking into account the spacing, the phase relation¬ 
ship and the current ratios which would be fed to the two 
elements in the antenna, can you and have you determined 
what the radiation pattern of the station would be! A. I 
have. 

127 Q. I show you what has been marked Applicant’s 
Exhibit 5 and ask you if that is the radiation pattern 
vou have referred to, Mr. DeMars! A. It is. 

Q. You prepared that pattern! A. I did. 

Q. Is it based on the antenna which you have described 
and its operation in the manner you stated! A. It is. 

Q. Is that the radiation ratios which would result from 
operating the antenna in that manner! A. This exhibit 
indicates the relative field strength of the ground wave pat¬ 
tern for the antenna just described. 

Mr. Spearman: I offer Applicant’s Exhibit No. 5 in evi¬ 
dence in duplicate. 

Mr. Smith: No objection. 

The Examiner: There is no objection. It is admitted. 

(The document referred to was received in evidence, 
marked ‘‘Applicant’s Exhibit No. 5, Docket No. 3856,” and 
is filed with the transcript in the possession of the Com¬ 
mission.) 
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By Mr. Spearman: i 

Q. Mr. DeMars, I show you Applicant’s Exhil^it No. 6, 
and ask you to tell the Examiner and let the record show 
what that exhibit is. A. Applicant’s Exhibit Noi 6 is the 
ground wave pattern of the proposed directional antenna 
for WOL, showing the estimated field intensity in millivolts 
per meter at 1 mile without attenuation, yith 1000 

128 watts power in the antenna. 

Q. Are you familiar with the Commission’s re¬ 
quirements as to radiation efficiency of stations? A. I am. 

Q. Will this antenna meet and comply with thos4 require¬ 
ments ? A. This antenna will more than meet those require¬ 
ments. I 

Q. Who prepared Applicant’s Exhibit No. 6, |Mr. De- 
Mars? A. I did. I 

Q. It is, like Applicant’s Exhibit No. 5, based on the actual 
antenna proposed to use in this case? A. Yes. j 

Mr. Spearman: Mr. Examiner, I offer Applicant’s Ex¬ 
hibit No. 6 in evidence in duplicate. , 

Mr. Smith: No objection. I 

The Examiner: It is received. 

(The document referred to was received in Evidence, 
marked ‘‘Applicant’s Exhibit No. 6, Docket No. 3^56,” and 
is filed with the transcript in the possession of the Com¬ 
mission.) 

By Mr. Spearman: I 

Q. Mr. DeMars, I show you what has been marked as 
Applicant’s Exhibit No. 7, and ask you to tell us what it is 
and what it represents. A. Applicant’s Exhibit No. 7, 
shows plotted on rectangular cross-section paper, the 
relative field intensity against the degrees from 

129 the center line of the towers to indicate in; a some¬ 
what clearer degree the protection that is offered to 

the stations on the same channel, that is WNAC and WFBM. 
In computing the directional antenna to furnish protection 
to these stations which are within the recommended dis¬ 
tance for stations of the powers existing and requested in 
Washington it was assumed that the station in Indianapolis 
should be protected for a distance of 50 miles from the 
center of Indianapolis. That distance in my opinion is in 
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excess of the service area of that station, that is, assum¬ 
ing high conductivity in the Indianapolis area, 50 miles is 
a greater distance than 1230 kilocycles would be expected to 
serve. 

I have shown that a 50-mile radius will attain an angle 
of approximately 11 degrees, which means that from 59.5 
degrees to 70.5 degrees the signal intensity should not be in 
excess of an amount which I arrived at from other data, 
which I will discuss a little later, and I am familiar with the 
service area of WNAC, and find that protection should be 
offered throughout a range of about 10 degrees, as indicated 
by the angle ‘‘BBPrime”. 

In order to obtain the degree of protection to the limit of 
these stations’ service areas it is necessary in the direction 
from the proposed location of WOL in Washington to the 
center of the service areas to afford a somewhat higher 
degree of protection, as indicated on this Applicant’s Ex¬ 
hibit No. 7. 

Q. Mr. DeMars, based on the studies and calculations 
which you have made would the operation of the station 
with the antenna as proposed and described by you 
130 in this application interfere with or limit the service 
area of either Station WFBM or WNAC under their 
present operating assignments ? A. It would not. In study¬ 
ing the degree of protection that would be required from the 
proposed Washington station I used the most recent data 
recently made public by the Federal Communications Com¬ 
mission, namely the result of field strength recordings on 
clear channels, and in addition on all channels. 

I find that WNAC and WFBM mutually limit each other 
as follows: The distance is approximately 815 miles— 

Q. (Interposing) That is between WFBM and WNAC? 
A. That is right. Using the data mentioned, I find that 
WNAC is limited bv WFBM to the 3 to 3.5 millivolt line. 

Assuming that WFBM has the average efficiency of a 1 
kilowatt station, namely, that it radiates 186 millivolts per 
meter at 1 mile without attenuation, and I find that WNAC 
limits WFBM to approximately 4.8 millivolts. This figure 
is arrived at because of my knowledge of the efficiency of 
WNAC, which is higher than the average, and is approxi¬ 
mately 250 millivolts per meter at 1 mile without attenua¬ 
tion, and therefore it would be expected that WNAC would 
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limit WFMB in a greater degree than WFMti limited 
WNAC. I 

I made this study in order to determine the degrde of pro¬ 
tection that would be required of WOL in Washihgton. I 
felt that WOL Should not produce an interfering signal 
in either the territory of WFBM or WNAC more 

131 than half the interfering signal that now exists, and 
if possible to furnish protection throughout! the sta¬ 
tions’ respective service areas of 1 millivolt per meter 
service. 

The directional antenna proposed for WOL, dsing the 
same source for estimating the night field intensity, will 
produce the following interference fields: WOL is 400 miles 
from Boston. The night interfering field would be expected 
to be 38 microvolts per meter, while limiting the service of 
WNAC to approximately .75 millivolt per meter.! 

WOL is approximately 500 miles from WFBM jin Indi¬ 
anapolis. Approximately the same night field intensity will 
be received in Indianapolis as Boston, so the signal from 
WOL would limit WFBM to approximately three-quarters 
of a millivolt, or somewhat less, or considerably less, than 
the stations are already now being limited. Th4t is the 
case in the direction of WNAC and WFBM, and tefers to 
that portion of those stations’ service areas toward IWOL in 
Washington. However, this is the situation, namely, the 
service rendered in directions at right angles to the Erec¬ 
tion of Washington the interferring signal will be approxi¬ 
mately twice, or will limit the service of WFBM and WNAC 
to approximately the 1 and 1.5 millivolt per meter i service, 
again calling attention to the fact that both WFBM and 
WNAC are already limited to their 3.5 or 4.8 inillivolt 
service on the same basis of making the computations. 

Q. If from actual measurements and actual observations 
it should be found that either WFBM or WNAC have an 
uninfluenced signal without to a greater signal intensity 
than those mentioned by you would it not nedessarily 

132 follow that WOL’s interference to them wjould be 
reduced in the same proportion? A. That is correct. 

Year before last I made a series of recordings covering 
stations in the broadcast band, and at varying distances 
from Boston. The recordings were continuous during the 
months of November, December, January, February and 
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March. And one of the outstanding results that was dis¬ 
closed was the fact that on the average the signals from 
different distances increased and decreased together; that 
is, if on a given night the interfering signal from a sta¬ 
tion at 1000 miles distance is high, so will the interfering 
signal in general from stations at 200, 300 and 2000 miles be 
also. In other words, there is definite experimental evidence 
to indicate that WFMB and WNAC would mutually limit 
each other to a greater degree that WOL, if WOL operated 
with the proposed antenna. 

Q. Based on your experience, Mr. DeMars, and as an ex¬ 
pert conclusion, will or will not the proposed antenna and 
the station as here proposed limit either WFBM or WNAC 
more than they are now mutually limited by each other ? A. 
In my opinion they will not. 

Q. I believe you said that your calculations for the inter¬ 
ference between WNAC and WFBM to each other, as well 
as the possibility of interference by the proposed antenna 
to either of them, is based on the same data? A. That is 
right. 

Q. That is the Commission’s engineering data? A. 
133 Yes. 

Q. Mr. DeMars, I show you Applicant’s Exhibit 8, 
and ask you to tell us what that is. A. Applicant’s Ex¬ 
hibit No. 8 is the sky wave pattern of the proposed direc¬ 
tional antenna of WOL, Washington, D. C. 

It shows the relative field intensity in the vertical plane 
in the direction of WNAC, Boston, and WFBM, Indian¬ 
apolis. 

Q. That is based on your own calculations and the Com¬ 
mission’s data? A. It is based on my own calculations. 

Q. And taken from the radiation patterns which you have 
already described? A. Yes. 

Mr. Spearman: I offer Applicant’s Exhibit No. 8 in evi¬ 
dence in duplicate, Mr. Examiner. 

The Examiner: It is received. 

(The document referred to was received in evidence, 
marked ‘‘Applicant’s Exhibit No. 8, Docket No. 3856,” and 
is filed with the transcript in the possession of the Commis¬ 
sion.) 
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I 

By Mr. Spearman: I 

Q. Now, Mr. DeMars, I show you Applicant’s! Exhibit 
No. 9, and ask you to tell us what that is, and what it rep¬ 
resents. A. Applicant’s Exhibit No. 9 is the sky wave 
pattern of the proposed directional antenna of WOL, Wash¬ 
ington, D. C., in the direction of WCAE, Pittsburgh, 

134 Pennsylvania, and shows the relative field intensity 

of the vertical plane and in addition shows; the rel¬ 
ative field intensity in the vertical plane that would be ob¬ 
tained from a vertical radiator .29 wave length in height, 
supplied with power to give the same field intensity along 
the ground as the array is producing. | 

Q. Mr. DeMars, from these calculations of the exhibits, 
can you ascertain what the possibility or probability is of 
the proposed station interfering with station WCAE? A. 
Yes. I 

Q. What frequency does WCAE operate on? A.; WCAE 
operates on a frequency of 1220 kilocycles. ; 

Q. That station is at Pittsburgh? A. Yes. 

Q. Do you know what the distance is between Washington 
and Pittsburgh? A. I don’t. I had a record of it some¬ 
where, but I seem to have mislaid it. | 

The Examiner: Can you supply that information, Mr. 
Davis? : 

Mr. Spearman: The Commission engineer says it is 188 
miles. I 

Mr. Porter: Yes, 188 miles. | 

By Mr. Spearman: | 

Q. Mr. DeMars, based on the radiation by this antenna 
in the direction of Pittsburgh, and taking into accbunt the 
fact that the two would be operating on frequencies 10 kilo¬ 
cycles apart what would be the effect of the operation 

135 of the proposed station as proposed with the antenna 
and operating in the manner described by you on 

Station WCAE? A. These stations are within thd recom¬ 
mended separations of stations for the power in question, 
that is the power indicated as radiating from the arqa in the 
direction of Pittsburgh. | 

Q. In that connection, what is the recommended separa¬ 
tion between stations of the power proposed and the power 
used by WCAE where separated by 10 kilocycles? 
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(Discnssion off the record.) 

Mr. Spearman: Mr. DeMars, the Commission engineer 
advises me that the recommended separation is 200 miles. 

The Examiner: I did not ask for that. I referred to the 
distance. You mean the recommended separation? 

Mr. Spearman: Yes, in miles. 

The Examiner: I think you asked him how far it was. 
You meant the separation? 

Mr. Spearman: Well, I got how far it was. 

By Mr. Spearman: 

Q. Based on the recommended separation of 200 miles 
and the fact that the actual separation is 188 do you radiate 
the equivalence of 1 kilowatt on this proposed antenna in 
the direction of Pittsburgh, Mr. DeMars? A. No. In the 
direction of Pittsburgh the radiation is approximately 500 
watts. However, the service area of WCAE of course ex¬ 
tends in all directions for some considerable distance. And 
I assumed that the radiation to the limit of WCAE^s service 
area, that is to the northeast, would extend far 
136 enough so that the radiation in that direction from 
the proposed antenna of WOL would be approxi¬ 
mately 1 kilowatt. 

Mr. Spearman: I did not get that last. Mr. Reporter, 
would you read it ? 

(The last answer was thereupon read by the reporter.) 
By Mr. Spearman: 

Q. Have you made any calculations to determine what the 
present service area of WCAE is? A. No. 

**^Q. Based on all your calculations, Mr. DeMars, and the 
*.fact that the recommended separation is only 12 miles less, 
I mean the actual separation is only 12 miles less than the 
recommended, would you or would you not expect the opera¬ 
tion of a station using the proposed antenna as herein de¬ 
scribed to limit the service area of WCAE? A. I would 
not. And for this reason Applicant’s Exhibit No. 9 shows 
that the proposed array radiates much less field intensity 
at the angles from the horizontal plane, which will be either 
one or more reflections to the service area of WCAE. And 
since the recommended separations are based on radiation 
characteristics in the vertical plane indicated by the dotted 
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line it is my opinion that the proposed antenna will amply 
protect WCAE in Pittsburgh. 

Q. Mr. DeMars, taking into account this antenna gener¬ 
ally in this operation and other stations, if any, and in fact 
taking into account all stations on adjacent channels, would 
you expect it to interfere with any existing station so as 
to limit that station’s good service area? A. No, I 

137 have not. j 

Q. You have made these radiation patterns avail¬ 
able to Mr. Foss, haven’t you, Mr. DeMars? A. Yes. 

Q. And made them available to him for the pi^rpose of 
computing the actual area which the proposed station would 
cover after taking into account the signals from other sta¬ 
tions, into Washington, on the same frequency? A! Yes. 

I 

Mr. Spearman: I wanted to get that clear so you would 
know who was going to testify to that particular ihatter. 

I think you may cross-examine. | 

1 

Cross-Examination | 

By Mr. RoUo: i 

Q. Mr. DeMars, you are aware of the fact, are you not, 
that Station "WHAT at Philadelphia has an application 
pending for the use of 1220 kilocycles with 1 kilowat^ power? 
A. No, I am not. 

Mr. RoUo: For the record, let the record show that such 
an application is pending. 

The Examiner: It is already a matter of record! 

Mr. Rollo; All right. 

I 

By Mr. Rollo: i 

I 

Q. Assuming that that application were granted what, 
would the effect of the proposed antenna concerning which 
you have testified for WOL be upon that station in Phila¬ 
delphia? A. I would have to determine the relative 

138 location of Philadelphia with respect to Washington 
to answer that. Have you got a map? i 

Mr. Davis: It is north 51 east. I 

The Examiner: What is the exact mileage ? | 

Mr. Davis: 125 miles. I 

The Examiner: And the recommended separation? 


i 

j 
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The Witness: If Philadelphia is in the direction 51 de¬ 
grees east of north from Washington I would not expect 
the granting of WOL’s application to have any etfect on the 
proposed Philadelphia station. 

By Mr. Kollo: 

Q. Is that direction which you gave on the same line as 
WNAC at Boston? A. Within 1 degree. 

Q. Within 1 degree. Can you tell us approximately what 
field intensity would be delivered in the Philadelphia area? 
A. Well, that is not so easy to estimate, and I would not 
want to do it without making some study, for the reason 
that in that direction the vertical field intensity pattern that 
I have computed indicates considerable radiation at Phila¬ 
delphia high angles. And, therefore, the ground wave in¬ 
tensity is not an indication of the interference that would 
be produced in Philadelphia, which is a comparatively short 
distance from Washington. But I would unhesitatingly ex¬ 
press the opinion that a station in Philadelphia on the 1220 
kilocycle channel would be limited by interference from 
WCAE in Pittsburgh and other stations to a greater 
139‘ degree than the proposed station of WOL in Wash¬ 
ington. 

The Examiner: That is on the proposed new power? 

The Witness: Yes. 

Mr. Kollo: That is all. 

The Examiner: Do any other counsel for the respon¬ 
dents wish to cross-examine this witness? 

Mr. Hennessey: I have a few questions. 

The Examiner: How many questions do you want to 
ask, Mr. Hennessey, because I want to take a recess? 

Mr. Hennessev: I onlv have five or six. 

The Examiner: That means twenty minutes. 

Mr. Hennessey: At the maximum. 

The Examiner: Would you not like to take a recess be¬ 
fore you start cross-examining? 

Mr. Kollo: I wish to ask just one more question. 

The Examiner: All right, go ahead. 

By Mr. Kollo: 

Q. Do you propose to operate this directional antenna 
both day and night? A. Well, it is my understanding, but 
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1 am not sure, that this is to be operated as a diirectional 
antenna both day and night, but I am not sure. | 

I 

Mr. Spearman: Mr. Examiner, that is the proposal, and 
let the record show clearly and definitely that fact,; because 
it would be foolish not to do it, inasmuch as it would be much 
better for the station to do so, in that it would concentrate 
the heavy signal of a populous area. ' 

The Examiner: Are you through, Mr. ROllo? 

140 Mr. Rollo: Yes, I am. i 

Mr. Hennessey: I have some further questions. 
The Examiner: You may take them up after recess, at 

2 o ’clock. 

(Whereupon, at 12.25 o’clock p. m., a recess whs taken 
until 2 o^clock p. m. of the same day.) 

HWms i 

fls I 

i 

141 H. Williams fls Brwr Murray ' 

i 

The Examiner: Gentlemen, let us proceed. | 

Whereupon— Paul A. De Mars resumed the staind and 
further testified as follows: ' 

Cross-Examination j 

By Mr. Hennessey: | 

I 

Q. Professor De Mars, as I understand your dirept testi¬ 
mony, you have covered all of the interference problems in¬ 
volved in this application except the problem of inter¬ 
ference to the new station from existing stations;!is tiiat 
correct? A. No, if I understand your question my testi¬ 
mony covered the question of interference from the new 
station to existing stations. 

Q. But you did not take the reverse of the problem, that 
is, interference to the new station from existing: stations? 
A. No, I did not cover that. 

i 

Mr. Spearman: Mr. Hennessey, that will be covered by 
Mr. Foss because of his having made the measuremeijits. 

By Mr. Hennessey: | 

Q. Professor De Mars, I think you are not prepared to 
discuss the efficiency of the present WOL installation, or 
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what may be done on the same channel, or what improve¬ 
ment will result if the application is granted, and that will 
be covered by Mr. Foss. 

Mr. Spearman: Mr. De Mars was not examined on direct 
about the present WOL efficiency, if that is the way you 
want to put it, and so far as I know has not made any ex¬ 
amination of the existing station. 

Mr. Hennessey: And that is a matter you wish to take up 
through Mr. Foss? 

142 Mr. Spearman; That is a matter we have not 
covered by this witness, and I am not sure Mr. Foss 

has made a study of the existing station. 

Mr. Hennessey: Well, half of it being covered by Mr. De 
Mars and half by Mr. Foss, may I have an understanding 
that after Mr. Foss’s testimony I may have the privilege of 
recalling Mr. DeMars. 

Mr. Spearman: You may, so far as I am concerned, and 
so far as the examination is limited to the direct examina¬ 
tion of the witness. 

By Mr. Hennessey: 

Q. Professor De Mars, in your direct examination you 
discussed the possibility of interference of WFBM from 
the new station in Washington. A. Yes. 

Q. And decided there would be no substantial increase in 
interference from that which now exists? A. I decided 
there would be no increase in interference. 

Q. Have you considered the limitation which might be 
imposed by the establishment of this new station upon any 
improvement in the facilities of WNAC and WFBM? A. 
I have. 

Q. Would the establishment of such a new station pre¬ 
clude the possibility of either WNAC or WFBM improv¬ 
ing their service within their own service areas? A. I 
think the only way I can answer that question is No, it does 
not prevent those stations from improving their facilities. 
Q. What would be the result if WNAC were to in- 

143 crease its power to 5 kilowatts at night on this chan¬ 
nel? A. You mean the effect of that increase in 

power on WOL? 

Q. Upon WOL and upon the interference that WNAC 
might expect from WOL. A. If WNAC increases its 
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power op to 5 kilowatts at night the interfering si^al from 
WNAC would be increased as the square of the power or 
something over it. The interference from WOL to WNAC 
would not be changed. 

Q. In other words, even with an increased serwe area 
WNAC would still be protected by the directional antenna 
you propose to install here? A. Practically, bedause the 
service I propose to protect was well beyond the present 
limit, and the distances to which the 1 millivolt liine would 
be extended with 5 kilowatts increase in power is only a 
few miles due to the high attenuation in the WNjA.C area. 

Q. So far as an increase in power for WNAC may in¬ 
crease interference to WOL, that is a matter that will be 
taken up by Mr. Foss. A. That is a matter of Ithe ratio 
of the fields to the power. If the power is incre4sed by 5 
times. I 

Q. I understand, but that is the other half of thei interfer¬ 
ence problem, that Mr. Foss is going to discuss. He will be 
able to give an answer as to the curtailment of tne service 

area. I 

Mr. Spearman: You mean of the proposed station? 

The Witness: Yes, sir. I 

i 

144 Cross-Examination I 

Bv Mr. Smith: i 

^ I 

I 

Q. How high will be the towers of WOL? A. 'Approxi¬ 
mately 300 feet, one-quarter wave length. | 

Q. What is the estimated efficiency? A. The estimated 
efficiency is 200 millivolt per meter at one mile wjthout at¬ 
tenuation. 

Q. How far is Washington from Boston? A. 400 miles. 
Q. Can you estimate what is the character of interference 
that will be expected here at WOL? A. From WNAC? 

Q. Yes. A. I can’t estimate it, I have not made a study 

of it. I 

Q. In the same manner that you estimate(^ it with 

WFBM? A. Not quite in the same manner. I 

Q. Why not ? A. For this reason, the curves that I refer 
to as a basis of my estimate are the average of the antenna 
systems of practically all of the stations in the United 
States, and while the results have been reduced to 4 common 
basis of efficiency as far as the ground wave is concerned, 
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they do not take into account the radiation characteristics 
in the vertical plane. 

The WNAC antenna is a half length antenna and deviates 
very considerably, therefore the interference that might be 
expected from WNAC will depart materially from the 
average curves over this distance of 400 miles. 

Q. Would not the same thing happen with WFBM? 

145 A. Having no knowledge of the WFBM antenna, I 
can only estimate it to conform to the average, as I 

stated in my testimony. 

Q. Assuming this WOL will conform to the average, and 
assuming the same factors you assumed in the case of inter¬ 
ference with WFBM, where would vour WOL service be 

7 V 

indicated? 

Mr. Spearman: Mr. Examiner, I have indicated that 
will be covered by a subsequent witness. 

The Examiner: It seems to me this witness has testi¬ 
fied as an expert in the case, having made a study of the 
situation, and I do not think there is any impropriety in ask¬ 
ing him any question on cross-examination that affects this 
application, irrespective of his precise direct testimony. 

Mr. Spearman: It is an elementary rule of evidence that 
cross-examination shall be limited to the testimony on di¬ 
rect. 

The Examiner: Yes, except in the case of experts such 
as this. 

Mr. Smith: He testified generally on it first, Mr. Ex¬ 
aminer. 

The Examiner: Yes, he said he made a study of the whole 
situation. 

Mr. Sjpearman: No, he said he had made a study of the 
effects of the proposed station on the other stations, and 
he very definitely said that Mr. Foss made a study of the 
effects of the other stations on the proposed station, and he 
has not in any way touched upon what the interference to 
the proposed station would be from existing stations. 

Mr. Smith: I submit there is no reason in the world 
whv he should not do that right now. He has taken certain 
standards and made certain computations from those 

146 standards. 

The Examiner: If he can testify on the subject I 
would like to be enlightened. 



CONTINENTAL RADIO CO. VS. FEDERAL COMM. COMM. 107 

Mr. Spearman: You will be enlightened by another wit¬ 
ness. I 

The Examiner: If this witness cannot answer |the ques¬ 
tion all he has to do is to say so, and if he can, I| think he 
should so testify. i 

Mr. Spearman: The only reason I object is because it is 
a violation of a very well known rule of evidence, and second 
it prolongs the hearing by taking this witness into cross- 
examination in a matter that will be covered ]yj[ another 
witness. 

The Examiner: I will let him answer if he chn, and if 
he cannot answer, let him say so, if he has not made a study 
of this particular thing. 

Can you answer that question? 

The Witness: I can. | 

The Examiner: You may do so. I 

The Witness: Using the same source of inforination to 
estimate the interference to WOL that would bei obtained 
from WFBM, that was used in determining thel interfer¬ 
ence between WNAC and WFBM and vice versa| WFBM, 
which is 500 miles from Boston, would have an interfering 
signal of approximately 350 microvolts, which wbuld limit 
the service area of the proposed WOL to 7 millivolts per 
meter. j 

By Mr. Smith: | 

Q. That is the signal from WNAC? A. That is the signal 
from WFBM. i 

Q. Using the same method of computation, will ^ou please 
tell us to what contour of WOL would the si^al from 
147 WNAC interfere with WOL service? A.| I cannot 

do that without a little additional data, for l|he reason 
that I previously stated. The interference over a path as 
short as 400 miles is determined not only by the raidiation at 
low angles, that is, with respect to the horizontal, but at 
high angles where the interfering wave is reflecfeted more 
than once from the so-called Kenley Heaviside Layer, and 
the vertical characteristics of WNAC are not thb same as 
the antennas that made up the transmission curves. 

Q. All right, tell me this then, how w’as it that you could 
estimate the contour at which WFBM is probably hmited or 
miffht be limited by WNAC? A. I was able to; make an 
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estimate in that case because the energy to affect WFBM 
service area is radiated at a very low angle from the 
WNAC antenna, on account of the distance of 815 miles, 
and we know” with a fair degree of accuracy from measure¬ 
ments of the antenna efficiency what the power will be, 
which is not the case at the shorter distances. 

Q. What is the vertical angle toward WFBM, then 
toward WOL? 

Mr. Spearman: The vertical angle, it would be 90 de¬ 
grees. 

Mr. Smith: I am asking the witness. 

Mr. Spearman: Then the question ought to be made so 
it is susceptible of being answered. 

Mr. Smith: The witness apparently understands it. 

The Witness: The principal interfering signal from 
WNAC to WFBM or vice versa will be the radiation at an 
angle of five or six degrees. That corresponds to the 
148 first refiection in the case of the interference from 
WNAC, but perhaps WOL, the principal interfering 
signal will be radiated at an angle of approximately 14 de¬ 
grees with the horizontal. 

Of importance also wfill be the radiation at an angle of 
28 or 29 degrees from the horizontal in the case of inter¬ 
ference of WFBM to the proposes WOL station. The signal 
which reaches Washington with one refiection w’ill be radi¬ 
ated at an angle of about 12 degrees. 

And of importance also, the signal arriving by two re¬ 
flections will be radiated at an angle of about 24 degrees. 

Q. Did I understand you to say that WFBM would prob¬ 
ably limit WOL to approximately the 7 millivolt per meter 
contour of that station? A. 7-% millivolts. 

Q. It is true, is it not, that the interference from WNAC, 
whether or not you can calculate it, would be greater than 
the interference from WFBM to WOL, on the basis of vour 
general engineering knowledge, using the same assumptions 
so far as they can apply? A. No, I think the best estimate I 
can make right here and now is that probably there would 
not be much difference in the interference to WOL from 
WNAC as compared with the interference from WFBM to 
WNAC. 

Q. Did I understand you to say that you knew what the 
efficiency of the WNAC radiator system is? A. I have re- 
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cently made measurements in the direction of Washington 
to determine the radiation in this direction, and I found that 
to be 250 millivolts at one mile without attenuation. 

149 Q. You are an employee of the Yankee Network? 
A. That is right. 

Q. And the Yankee Network owns and operates WNAC ? 
A. That is right. | 

Q. In connection with this case or any other case, have 
you ever made any estimates or surveys of any kind up 
there to determine the actual extent of the interference re¬ 
ceived at WNAC from WFBM, or to determine whether or 
not any such interference is in fact received? A. Yes, I 
have made many measurements. I 

Q. What do those measurements reveal? A. Those mea¬ 
surements reveal that during the winter months, Isay these 
three months of the winter which generally represent the 
worst interference, the interfering signal from WFBM is 
of the order of 200 to 250 microvolts per meter. I 
Q. At what contour of WNAC does that cause! interfer¬ 
ence. A. That limits the service area of WNAC | at 4 to 5 
millivolts per meter. | 

Q. In assuming these interference conditions, what effi¬ 
ciency did you assume for WFBM? A. In order to put a 
finger on a uniform relative basis I assumed WFBM as hav¬ 
ing an average efficiency of 186 millivolts per mefor at one 
mile without attenuation. | 

Q. How does that compare with the efficiency of WNAC? 
A. WNAC in this direction— I 

Q. (Interrupting) Which direction? A. In the!direction 
of Washington, has 250 millivolts per meter at: one mile 
without attentuation. 

150 Q. WNAC is much closer to Washington than is 
WFBM? A. WNAC is 400 miles from Washington 

and WFBM is 500 miles from Washington. 

The Examiner: Is Indianapolis 100 miles further from 
here than Boston? ! 

The Witness: Yes. I 

By Mr. Smith: 

Q. Being that much more distant and having that much 
greater efficiency, would it not produce a much | stronger 
interference signal here in Washington? A. Not| necessa- 
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rily, since the transmission curves referred to disclose be¬ 
tween 400 and 500 miles there is practically no difference 
in the interference from the average station, and taking 
into account the characteristics of the WNAC antenna, even 
less would be expected. 

Q. And also considering the fact that WNAC radiation 
is much stronger and much more efficient in this direction 
than you have assumed for WFBM? A. I told you in an¬ 
swer to a previous question that the best opinion I could 
express at the moment was‘that the reduced amount of 
power in the interfering signal arriveing by double reflec¬ 
tion would probably about make up for the added efficiency 
of the antenna to the first reflection. 

Mr. Smith: That is all. 

Cross-examination 
By Mr. Porter: 

Q. Will you please refer to Exhibit No. 6, which you have 
before you. Indicated on that exhibit you have an arrow 
with the call letters WCAE. Does that arrow indicate 
the approximate location of the City of Pittsburgh? 
151 A. That arrow indicates the direction to the center 
of the City of Pittsburgh. 

Q. Assuming a distance of 180 miles from the proposed 
location of WOL to the City of Pittsburgh, and assuming 
that the 1 millivolt per meter contour of WCAE is a radius 
of 22 miles, consider the outer limits of the 1 millivolt per 
meter contour toward the northward, how will that affect 
the angle of radiation at the source? A. I do not believe 
I quite understand the question. 

Q. We will lead up to it. How much contour is radiated 
toward WCAE, toward Pittsburgh? A. Kadiated towards 
the center of Pittsburgh, approximately 500 watts. 

Q. Can you express that in millivolt per meter at one 
mile for WOL? A. Approximately 140 millivolts at one 
mile. 

Q. On the assumptions I gave you, consider a radiation 
of 22 miles to the north of Pittsburgh, will that affect in 
anv wise the angle at the source, or how much of a varia¬ 
tion in the angle at the source will be occasioned by the 
circle of that 22 mile radius at Pittsburgh? A. Well, roughly 
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the radiation will be in a direction seven or eight degrees 
from that toward the center in each direction. The contour 
will be equivalent to roughly 800 watts. i 

Q. Can you express that in millivolts per metier at one 
mile? A. That is on the assumed efficiency corresponding 
to 180 millivolts per meter at one mile. | 

152 Q. Eeferring to your Exhibit No. 9 which is the 
sky wave pattern of the proposed stationj will you 

indicate at what angles above the horizon radiation, from 
WOL would be of interest to WCAE? A. The radiation 
at the lowest angle to interest WCAE will be approximately 
30 degrees from the horizontal. Of interest also on such a 
short path will be radiation at an angle of 50 decrees, and 
a small amount of interest from radiation at high^er angles. 

Q. What is the radiation at 30 degrees? A. Th^ best an¬ 
swer is that the radiation at 30 degrees is relatively .45 as 
against .6. That would be obtained from single quarter 
wave radiators radiating the same ground wave als this ray 
does in that direction. | 

Q. About three-quarters of the single radiating system? 
A. Yes. 

Q. That radiation also is computed for a direct line to 
Pittsburgh from your horizontal plane ? A. That is correct. 

Q. And that radiation will increase toward the north¬ 
ward by a matter of seven or eight degrees ? A. The radia¬ 
tion would increase in magnitude, but the same relation 
approximately would exist between the performance of 
the ray and a single quarter wave radiator. i 

Q. Can you indicate within those limits the field which 
would be laid down by the proposed operation i of WOL 
within the 1 millivolt contour of WCAE? A. Yes. 

Q. Will you do so? A. I would estimate that at 

153 about the 1 millivolt service of WCAE, WOL would 
lay down 250 microvolts. That is derived by obtain¬ 
ing what would be obtained from a quarter wave antenna 
at that distance and multiplying it by the ratio bf the sig¬ 
nal intensity for the first reflection, disregarding the mul¬ 
tiple reflections of two, three, four, and so forth, s;o that the 
estimate of 250 microvolts is the highest that could possibly 

be obtained. | 

QT. That factor, you say was .75. A. That factor, .75 
is the difference in signal intensity at 30 degrees between 
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the quarter wave radiator, and the assumed performance 
of the proposed ray. 

Q. What ratio do you believe should be maintained as 
between the desired and undesired signals of stations sep¬ 
arated by 10 kilocycles? A. Well, I have not the informa¬ 
tion at hand, but I think it is two to one. 

Mr. Porter: That is all. 

The Examiner: Is there any further cross-examination? 

(No response.) Is there any redirect examination, Mr. 
Spearman ? 

Redirect examination 

By Mr. Spearman: 

Q. I believe your general expert conclusions based on 
your general engineering knowledge, was that if this sta¬ 
tion is constructed and operated as here proposed, there 
will be no interference to the uninterfered with the service 
area of any existing station? A. That is correct. 

154 Mr. Spearman: That is all. 

The Examiner. You mav be excused. Call the 
next witness. 

Mr. Spearman: Mr. Examiner, I had intended to make 
this statement either at the beginning or the close of this 
hearing, having talked to Mr. Smith, counsel for WFBM, 
and myself being counsel for WNAC and also being attor¬ 
ney, as this record will probably show, for the applicant 
here, the applicant here realizes that if the other stations 
are of the 1230 kilocycle frequency should at some time 
apply for authority to go to 5 kilowatts at night, that it 
should not stand in the way of that. 

It is obvious too that if WFBM or WNAC should either 
go to 5 kilowatts, the other one vrould have to do likewise 
or be blotted out. 

The applicant here has signed an agreement by which 
they have agreed not to oppose any application on behalf 
of WNAC to increase its night operating power to 5 kilo¬ 
watts. 

Obviously if WNAC did that WFBM could prohibit them 
from doing it unless WFBM should likewise get the same 
authority, and on behalf of the applicant I might say the 
applicant will not oppose the other stations on 1230 kilo¬ 
cycles. 
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The Examiner: You mean the Indianapolis staijion? 

Mr. Spearman: That is right, if they desire to go to 5 
kilowatts. 

Mr. Porter: How about stations on adjacent frequencies? 
Mr. Spearman: Inasmuch as the rules do not ajiow that, 
I make no statement. | 

155 The Examiner: WNAC is on 1220 kilocycles, is it 

not? I 

Mr. Spearman: Yes. | 

The Examiner: Your witness testified that 10| kilocycle 

separation would not cause any interference between the 
stations at Pittsburgh and what you ask for. i 

Mr. Spearman: Yes, and until they show there Mil be in¬ 
terference, I will not make any answer to Mr. Porter’s ques¬ 
tion. I 

Mr. Hennessey: Mr. Examiner, I accept the statement of 
counsel, but I would like to ask that Mr. Foss or somebody 
put in some testimony as to what would be the effect of an 
increase to 5 kilowatts. I 

Mr. Spearman: I thought I would be allowed io try my 
own case, but at the same time, if the other stations on 1230 
kilocycles insist, I hope to show by Mr. Foss, since the sug¬ 
gestion has been made, that if WFBM and WNAC should 
each increase their power to 5 kilowatts they will Unfit each 
other to the place where they are limited now, and they go 
up with an increase in power to 5 kilowatts natqrally and 
necessarily, I will show by Mr. Foss, that would tend to very 
seriously limit WOL beyond what it would be now, under 
present operating conditions, limited; I will sho^ further 
that WOL can likewise go to 5 kilowatts— 

The Examiner: You will promise to apply for increased 
power? I 

Mr. Spearman: Yes, sir, and show by Mr. Fois we can 
do that without any change in the ratio, and that| the ratio 
would remain constant and there would be no interference 
to either WFBM or WNAC. | 

156 Mr. Hennessey: It is entirely satisfactory to me 
that Mr. Spearman try his case in that manner, and 

I made the suggestion only because of the fact that one of 
my previous questions led to the statement that I have 
made. i 

Mr. Spearman: Mr. Examiner, I will caU Mr; Foss to 
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the stand, and except for making the showing suggested by 
Mr. Hennessey I offer Mr. Foss as an expert witness to tes¬ 
tify with respect to measurements which he has made of the 
stations now on 1230 kilocycles to show that he has made 
measurements in the District of Columbia and is acquainted 
with the attenuation area, and also show that he has com¬ 
puted from w’hat Mr. De Mars ’ design shows, and based on 
his knowledge of conditions here, and taking into account 
the measurements he has made, what the actual coverage of 
the station would be, and I offer him as an expert for that. 

The Examiner: The witness’s qualifications are conceded, 
I suppose? 

Mr. Hennessey: I accept his qualification to testify not 
only upon those matters, but also on the exceptions Mr. 
Spearman made. 

Whereupon William L. Foss, called as a witness by the 
applicant, having been duly sworn, testified as follows: 

Direct examination 

By Mr. Spearman: 

Q. Will you state your full name ? A. William L. Foss. 

Q. You are a radio engineer? A. Yes. 

157 Q. Here in Washington? A. Yes, with offices in 
Washington. 

Q. Were you employed by the American Broadcasting 
Company to make measurements of the signals being re¬ 
ceived in Washington from stations operating on the fre¬ 
quency of 1230 kilocycles? A. Yes. 

Q. Did you make such measurements ? A. I did. 

Q. Over what period of time? A. From May 8th to May 
19th inclusive, this year, I took recordings of the field inten¬ 
sity laid down by stations on 1230 kilocycles during those 
evening hours until both WFBM and WNAC signed off, 
from sunset on. 

Q. Will you tell us what kind of equipment you used in 
making the measurements? A. I used a standard set of 
heterodine, Scott model, consisting of a stage of radio fre¬ 
quency, oscillator, detector, two stages of intermediate and 
double dial detectors. Into the radio frequency stage I 
coupled a cathode circuit so that the automatic volume con¬ 
trol would function at the Esterline Angus recording meter. 
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I calibrated this with the oscillator which was callibrated 
on March 18th at the Eadio Corporation. I used a field in¬ 
tensity meter, EGA, TMV 219 calibrated also pn March 
18th at Camden, on a comparison antennae 16 jfeet high 
vertical. I calibrated the set and compared the | readings 
frequently during the daylight hours, bothj with the 

158 loop and the antenna, and during night time by the 

vertical antenna only. I 

Q. How did the equipment used in making the recorded 
measurements compare in accuracy with that whichl had been 
calibrated for accuracy on March 18th by the Ehdio Cor¬ 
poration ? A. The calibration was 1.125 high, and |the read¬ 
ings agreed over the whole nm within five percent. 

Q. You made those calculations and determined that ac- 
curacy personally? A. I made those calculations, ran the 
calibration readings and personally took the recordings, and 
was present during all of the recordings, and made constant 
calibrations and detailed checks with the meter. , 

Q. You took these measurements throughout the evening 
of the days mentioned until the two stations mentioned 
WFBM and WNAC signed off? A. Yes, sir. | 

Q. Have you the recorded readings that were: recorded 
in these measurements? A. I have the last reading here, 
ending at midnight last night, and the calculations necessary 
have to be made and the averages obtained, and the peaks 
and lulls obtained, and it was necessary for mei to work 
all night on the exhibits. The exhibits are only in single 
copies and will have to be photostated. 

Q. This is the original recording? A. That is th4 original 
recording as taken off of the meter itself. | 

159 Mr. Spearman: Mr. Examiner, I offer this in evi¬ 
dence and ask that we be given a week within which 

to get photostatic copy thereof, as the duplicate, hnd offer 
this as Applicant’s Exhibit No. 10. I 

The Examiner: It will be received in evidence. 

(The document referred to was received in evidence, 
marked ‘‘Applicant’s Exhibit No. 10, Docket 3856j” and is 
filed with the transcript in possession of the Commission.) 

Mr. Spearman: This Applicant’s Exhibit No. 10 consists 
of the actual original measurements as recorded dtiring the 
period you told us about? ' 

The Witness: Yes, sir. | 
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By Mr. Spearman: 

Q. After making those measurements and having the ac¬ 
tual recordings of the measurements before you, what did 
you do next? A. We ran through these measurements to 
determine the averages and recorded peaks, then reduced 
them to a curve which would show given values for given 
percentages of time over the period mentioned from May 
8th to May 19th. 

Q. Have you prepared a curve which shows that? A. I 
have. 

Mr. Spearman: Mr. Examiner, I offer as Applicant’s Ex¬ 
hibit No. 11, which is likewise the original, the curve identi¬ 
fied by the witness, and ask that we be given time to secure 
a photostatic copy for the duplicate. I offer this as Appli¬ 
cant’s Exhibit No. 11. 

The Examiner: It will be received as an exhibit, 
160 subject to the submission of a duplicate thereof. 

(The document referred to was received in evi¬ 
dence, marked ‘‘Applicant’s Exhibit No. 11, Docket 3856,” 
and is filed with the transcript in possession of the Com¬ 
mission.) 

By Mr. Spearman: 

Q. Taking Applicant’s Exhibit No. 11 which is before you, 
will you tell the Examiner, and let the record show what that 
curve shows with respect to the average signal intensity 
received during various percentages of time while these 
measurements were being taken? A. The average value 
falls at about 99 microvolts per meter. However, there is 
a substantial amount of the time that the signal greatly 
exceeds that value, and I have taken from that curve the 
value that seems to show on the actual recordings 10 percent 
of the time, which is 152 microvolts per meter. 

Q. The measurement then, to put it one way, may be said 
to have been 152 microvolts per meter or less during 90 per 
cent of the time? A. Yes. 

Q. And during 10 percent of the time during which these 
measurements were taken, they exceeded that figure of 152 
microvolts? A. Yes. During that time they went as high as 
250 microvolts per meter. That is the composite wave of 
the two stations, and those are the peaks. 
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Q. In other words, you got the maximum intensities ? A. 
Yes. 


Q. Are you personally acquainted with thte attenua- 

161 tion factor or factors which must be takep into ac¬ 

count to calculate the coverage of a radio station op¬ 
erating in the District of Columbia or immediate vicinity? 
A. Yes, I have made a great many readings around the Dis¬ 
trict and in the District. i 

Q. Over what period of time have you made those meas¬ 
urements? A. Over a period of six years. 

Q. From that have you been able to ascertain 'what the 
attenuation in various sections of this particular area are? 
A. Fairly accurately, yes. The attenuation in this area 
varies in the open country southwest in the order I of 8.6 to 
the minus 14 nth to approximately 3 times 10 to the minus 
14 nth over the city in the direction southwest from the pro¬ 
posed site. That is the average attentuation. 

Q. Have you had available to you the antenna design and 
the radiation pattern of the proposed station on its antenna 
as designed and described by Mr. De Mars? A. Yes, sir. 

Q.' Making use of the radiation pattern, making use of 
the measurements which you made on the 1230 kilocycle 
channel during the nights you have mentioned, ^nd also 
taking into account the attenuation known to you in this vi¬ 
cinity, have you made up a map showing the coverage which 
would be expected from the proposed station? A. Yes, I 
have made two. I have plotted on polar coordinated paper, 
using miles as the radials based on the 3 millivolt contour 
as the interference as would be shown at present, the 

162 resulting 3 millivolt contour on the shape of the 3 
millivolt contour; and also on the same kind Of paper, 

by the same method, the 500 microvolt contour. I 

Q. Why did you take the 3 millivolt per meter contour? 
A. Because it was the ratio of 20 to 1 to the 10 per pent sig¬ 
nal. i 

Q. Or, to the signal which was not exceeded 90 1 percent 
of the time? A. Yes. i 

Q. I show you Applicant’s Exhibit No. 12 and ask that 
you tell us what this exhibit is and what it shows. A. That 
is the calculated 3 millivolt contour based on the effective 
field of 200 millivolts per meter as given me by Mr. t>e Mars 
in his calculations for the directional ray. | 


I 

I 
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Q. What other factors did you take into account besides 
the 200 millivolt per meter efficiency? A. The attenuation 
on 36 radials spaced 10 degrees apart. 

Q. You prepared this, did you? A. I prepared that my¬ 
self. 

Mr. Spearman: Mr. Examiner, I offer in evidence Appli¬ 
cant’s E:diibit No. 12, with the same request that we be per¬ 
mitted time in which to photostat the exhibit and furnish 
a duplicate copy thereof as this is the original. 

The Examiner: The exhibit is received in evidence sub¬ 
ject to your furnishing a duplicate. 

(The document referred to was received in evidence, 
marked ‘^Applicant’s Exhibit No. 12, Docket 3856,” and is 
filed with the transcript in possession of the Commission.) 

163 By Mr. Spearman: 

Q. Mr. Foss, you now have in your hand Applicant’s Ex¬ 
hibit No. 13, will you describe it and let the record show 
what that exhibit is, and what it purports to show? A. 
This is the calculated 500 microvolt per meter contour made 
under the same conditions as the 3 millivolt contour was 
made in Exhibit 12. 

Q. In other words, Exhibit No. 12 shows what you de¬ 
veloped using the 3 millivolt limitation, and Exhibit 13 de¬ 
veloped in the same way shows the same thing for the 
5/lOths millivolt limitation ? A. That is right. 

Mr. Spearman: Mr. Examiner, at this time I offer in 
evidence Applicant’s Exhibit No. 13 with the same request 
that we have additional time in which to prepare duplicate 
copy thereof, this being the original. 

The Examiner: Exhibit 13 is received in evidence, sub¬ 
ject to your furnishing a duplicate copy. 

(The document referred to was received in evidence, 
marked “Applicant’s Exhibit No. 13, Docket 3856,” and is 
filed with the transcript in possession of the Commission.) 

By Mr. Spearman: 

Q. Have you, after developing Applicant’s Exhibits 12 
and 13, prepared a map showing the geographic coverage, 
or the area which would be covered and served by the 
station ? A. I have laid these two contours out on a base map 
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of Maryland showing the District of Columbia, and those 
contours very closely coincide with the calculated |contours 
there, and as a matter of fact they should be exact. 

Q. I now show you the map you speak of,which is 

164 marked Applicant’s Exhibit No. 14. Is that the map 
which shows the coverage which the stations have, 

based on the interfering signals which you measured from 
WFBM and WNAC, and after taking into account the direc¬ 
tional antenna, the manner of its operation, its operating 
characteristics generally, and the attenuation known to you ? 
A. Based on those hypotheses this is the map. 

Q. You made this map yourself? A. I made it myself. 

Q. You know it to be accurate based on that infor¬ 
mation? A. Yes, sir. | 

Mr. Spearman: Mr. Examiner, at this time, I offqr in evi¬ 
dence Applicant’s Exhibit 14 and request that it be re¬ 
ceived in evidence subject to the same condition jthat we 
have time to supply a duplicate copy. 

The Examiner: Applicant’s Exhibit No. 14 will be re¬ 
ceived in evidence subject to your furnishing a duplicate. 

(The document referred to was received in qvidence, 
marked ‘‘Applicant’s Exhibit No. 14, Docket 3856,’’ and is 
filed with the transcript in possession of the Commission.) 

By Mr. Spearman: | 

1 

Q. You heard the testimony of Mr. De Mars with! respect 
to the 350 microvolt per meter contour being his callculated 
interference? A. Yes, sir. | 

Q. And that the station would probably be limited to 7 
millivolts? A. Yes, sir. i 

165 Q. You have not shown a 7 millivolt per meter con¬ 
tour on this map, have you? A. No, sir. I 

Q. If one were shown on the map, taking into account 
your studies and taking into account the proposed location 
of the station, what part of the District of Columbia,: in your 
expert opinion, would be covered by the station, even if it 
were limited to 7 millivolts per meter? A. The 7 hnUivolt 
line across the center with an effective field of 200, ap actual 
field at a mile of 182, the 7 millivolt line would lie about 
8.6 miles somewhere across about the river. I 

Q. Would the District of Columbia then, based 6n that, 


i 
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still be able to receive an interference free signal of 7 milli¬ 
volts and greater from the station, if you take into account 
the interference factor of 350 microvolts per meter! A. The 
10 millivolt line which is considered good metropolitan ser¬ 
vice will be somewhere across the center of the city, and 
the full district would not be included in that line. 

Q. Within the 10! A. No. Within the 7 line, the whole 
of that part of the District that is now controlled by the 
Federal Government, excepting the very north point of the 
District, would be included. 

Q. In other words, if you took the worst conditions which 
Mr. De Mars did, then you would include all of it except 
that small territory! A. Yes. 

166 Q. Coming to what Mr. Hennessey was interested 
in, if either WNAC or WFBM should apply for and 
secure authority, and the Commission decides to change the 
rules and regulations, to operate with 5 kilowatt power at 
night, what would be the effect on one of them if one got the 
power and the other did not; in other words, if one oper¬ 
ated with 5 kilowatts at night and the other only a thousand 
watts! A. Theoretically if the two stations should be kept 
absolutely in phase and in synchronism, the increase should 
be as the sum of the squares, but it would be very hard to 
forecast exactly what will happen on account of the fact 
we have to theoretically assume we have 100 percent reflec¬ 
tion from the Heaviside that we now actually value to the 
secondary radiations from reflection, and that the station 
remain in synchronism and in phase. It would not be pos¬ 
sible for me to forecast the actual interference if one had 5 
kilowatts and the other did not. 

The Examiner: Is that not rather academic! 

Mr. Spearman: No, not if the question is to be raised 
against me, and particularly if Mr. Hennessey is interested 
in the question. 

Mr. Hennessey: If I am not mistaken, WNAC has re¬ 
cently been granted a permit to use 5 kilowatt power in 
daytime, and I think it is generally accepted it is uneco¬ 
nomical to operate the transmitter at that during the day, 
and not doing the same at night, and I have reason to believe 
those stations expect to go to 5 kilowatts at some time. 

The Examiner: I think everybody’s motives are obvious. 
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I 

Mr. Spearman: But this record may go where the 

167 motives are not quite as obvious, and I would like to 

get it on the record. | 

The Examiner: Proceed. | 

By Mr. Spearman: 

Q. If one of the stations should be increased to 5 kilo¬ 
watts and the other not, the one that did not get the increase 
in power would be almost blotted out, would it not? A. 
Based on any actual signal with the station operating at one 
kilowatt if its power is increased to 5 kilowatts the actual 
signal will increase under like conditions, and tbjis is not 
theory, to the square root of that power, which is 2.24, and 
therefore, if a signal is being laid down at any point we will 
say, of 1 millivolt sky wave from a station using 1 [kilowatt, 
with the same antenna, if the station is increased to five 
the result would be 2.2 millivolts at that point. I 

Q. Do you agree with Mr. DeMars’ testimony to the ef¬ 
fect that WFBM and WNAC now mutually limit each 
other’s service areas ? A. Certainly in this way | they do. 
What they do in their areas I do not know, I haven’t any 
method of knowing, but based on the interference; distance 
formula they will limit each other slightly. i 

Q. Is it not a fact that if they limit each other by mutual 
interference now, and one of them is increased to 5 kilo¬ 
watts and the other remains at 1 kilowatt, it would dimin¬ 
ish appreciably and very materially the service aijea of the 
one remaining with a thousand watts? A. I Yes, sir. 

168 Q. If the two stations should be increased so as to 
operate them with 5 kilowatts at night, is it not a 

further fact that the point at which they interfere with each 
other would remain constant, and the point at which they 
lay down an effective signal remain constant? A. That is 
true. i 

Q. And the effect therefore, would be to get at night time 
hours a signal 2.24 times as great in their interference free 
areas as they do at the present time? A. Yes, sirl 
Q. Would you say as an expert it would be inipractical 
to increase either WFBM or WNAC and not at the same 

I 

time increase the power of the other? A. I thinkl it would 
be decidedly so. I 


I 
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Q. Bo you agree with the testimony of Mr. Be Mars that 
WFBM and WNAC now limit each other to a greater ex¬ 
tent than the proposed station here would limit either one 
of them ? A. From mv studv of the design of Mr. Be Mars 
and based upon the conclusions which he made, I would 
say that WFBM and WNAC will definitely limit each other 
to a point in excess of any interference possible from WOL 
under the present arrangement. 

Q. Then, if WOL, let us say, should go to 5 kilowatts 
along with WFBM and WNAC, and the three should op¬ 
erate with 5 kilowatts each and WOL should maintain its 
proposed directional antenna, would it not also be a fact 
that WFBM and WNAC would each be the predominant 
interference source to each other, and each would receive 
greater interference from each other than from 
169 WOL? A. Taking into consideration no outside in¬ 
terference from other stations I would say if all 
three were increased horizontally the conditions would re¬ 
main the same relativelv between the three stations. 

•• 

The Examiner: In other words, everything would be in 
statu quo ? 

The Witness: Yes, sir. 

By Mr. Spearman: 

Q. Mr. Foss, do you have a map of the United States be¬ 
fore vou? A. No. 

•> 

Q. Bo you have one that you could get conveniently? A. 
I have no map of the United States, but one has been handed 
me. 

Mr. Spearman: I have ascertained from the Commission 
engineer that the distance from Indianapolis to Pittsburgh 
is 330 miles. I have likewise ascertained from him that the 
distance from Pittsburgh to Boston is 470 miles. Mr. 
Porter, representing WCAE, is interested in knowing what 
would happen to WCAE if the three stations, that is, the 
two existing stations and the proposed station should all go 
to 5 kilowatts, and in the next breath I think he is inter¬ 
ested in knowing whether it would be necessary for WCAE 
to go to 5 kilowatts in self defence. 

Mr. Porter: No, I am interested in finding out what 
would be the effect on WOL if WCAE goes to 5 kilowatts, 
both its present and its future status. 
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I 

j 

The Witness: I would expect the composite si^al to be 
increased at Pittsburgh by 2.24 or possibly a little 
170 more. i 

By Mr. Spearman: j 

Q. If the two stations now on 1230 kilocycles jshould go 
to 5 kilowatts at night, that is, WNAC and WFBM, and if 
WOL likewise using the proposed directional antenna 
should go to 5 kilowatts, then WCAE should go to 5 kilo¬ 
watts isn’t it a fact that the interference factors| would re¬ 
main constant? A. Normally they would remain constant, 

yes. ^ I 

Q. And there would be no greater interference than if 

the stations were all 1000 watt stations ? A. Speaking from 
a physical standpoint, or miles there would be np increase, 
and speaking of actual increase, there would bej a definite 
increase. ! 

Mr. Spearman: That is all. | 

Cross-examination | 

By Mr. Porter: 

Q. Mr. Foss, what would be the effect of the operation of 
WCAE with 5 kilowatts and these stations now |at present 
occupying 1230 kilocycles, remaining the same? A. The 
ratio of accepted interference of desired to undesired is 
two to one in favor of the desired station. The signal would 
be increased by 2.24, from WCAE. At any point where 
that exceeded the ratio of two to one, of course it would 
cause definite and objectionable interference on the average 
receiver. However, it is a known fact that at this time 
more highly selective receivers are becoming prevalent in 
larger numbers, and probably there would not be as much 
interference as based on that curve. | 

Q. Would you expect interference to WOL in the event 
this application is granted, operating on only 1 kilo- 
171 watt at night, if WCAE is operating on 5 kilowatts at 
night? A. I would not expect it to be ahy interfer¬ 
ence on WOL, because the conductivity betweep Washing¬ 
ton and Pittsburgh is known to be high, particularly on that 
half of the distance between Pittsburgh and halfway to 
Washington, and depending on the type of instellation of 
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WCAE, and I do not presume they would install any opera¬ 
tion or radiation system of low efficiency, it would be apt to 
radiate large amounts of sky wave, and I would not expect 
any undue interference or any increased interference, I 

would sav to WOL with WCAE on 5 kilowatts. 

«/ 

Mr. Spearman: May I ask this question? 

The Examiner: Yes. 

By Mr. Spearman: 

Q. In view of your actual measurements of WNAC and 
WFBM on those days of the measurements, WOL would be 
limited to three millivolts anyway? A. Yes. 

Q. And if you put your limit to 7 millivolts it would be a 
further limitation? A. I would expect that. 

Q. If WCAE goes to 5 kilowatts it would not lay down 
a signal sufficient to interfere with the 3 millivolt signal in 
Washington? A. No, it would not. 

Mr. Spearman: That is all. 

Cross-examination 

By Mr. Hennessey: 

Q. Mr. Foss, are you familiar with the present installa¬ 
tion of WOL? A. Not particularly so. I have been 
172 in the plant, and that is all. 

Q. You do not know what the efficiency of the pres¬ 
ent antenna is? A. No, I do not. 

Q. Of course you do not know what coverage W'OL gets 
at the present time? A. Not of my own knowledge. 

Q. Nor what increased coverage it might get under this 
proposed move to K Street? A. No, because I don’t know 
what it has now. 

Q. Therefore you cannot make a comparison between 
either of those stations operating on 1230 kilocycles? A. 
Are you speaking of the proposed move to the new studios 
which they contemplate anyway? 

Q. Yes, plus the removal of the present transmitter and 
its present frequency to the new location with the same effi¬ 
cient type of antenna. Of course you are not in a position 
to make a comparison of the present service or the service 
which might be obtained on this same frequency with the 
service on 1230 kilocycles? A. No, sir. 
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Q. You heard Professor De Mars ’ testimony this! morning 
covering the interference to other stations than WOL, did 
you not? A. Yes. | 

Q. Will you take the curves that he used in computing 
that interference and take the antenna efficiency of 250 milli¬ 
volts at one mile for WNAC, and tell me what signal 
173 you would expect WNAC to lay down in Washing¬ 
ton? 

I 

Mr. Spearman: Apparently there is no way of limiting 
the hearing. I objected to that being brought out, On direct 
examination from Mr. DeMars, and he testified tb it, and 
when I introduced Mr. Foss, I specifically limitecj what I 
was going to prove by him by asking that his qualifications 
to do those specific things be conceded. I did not go into 
any of that on direct examination, and did not do it for the 
specific reason that it had been covered over my objection 
by Mr. DeMars, and I therefore now object to it bbing gone 
into here for the reason that it is not cross-examination on 
anything developed in the direct examination, and for the 
further reason I introduced the witness for certaiiji specific 
limited purposes, and that is not included in it. i 

The Examiner: I do think you so stated, Mr. Spearman, 
and I think the cross-examination must be limited to the 
specific purpose of this witness. ' 

Mr. Hennessey: May I point out this is a most; unusual 
procedure to have one engineer testify as to the incoming 
interference and the other testify as to the outgoihg inter¬ 
ference, if I may phrase it that way. 

Mr. Spearman: Regardless of all of that, it i$ incom¬ 
petent. I 

Mr. Hennessey: I do not care whether Mr. Foss answers 
or whether I may recall Mr. De Mars, but I certaii^y want 
to get that comparison in here. 

The Examiner: You prefer to cross-examine Mr. I Foss on 
the matters upon which Mr. DeMars was supposed to tes¬ 
tify. I sustain the objection insofar as it covjers any- 
174 thing which has already been covered by cross-exam¬ 
ination of Mr. De Mars, and also that whicjh is not 
testimony sought to be introduced by Mr. Spearman from 
this particular witness since he puts him on for a^ specific 
purpose. I 
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Mr. Hennessey: We have a part of the interference prob¬ 
lem here computed by one engineer on one basis, and we 
have a part of the interference problem computed by an¬ 
other engineer on another basis, and I think it is proper for 
us through one or the other, and I don’t care which, to find 
out what the pattern would be if the computations were all 
on the same basis. 

The Examiner: Any question which refers to both bases, 
I think is proper. 

Mr. Hennessey: I will lead into that later, and this is a 
preliminary question to tie in later to the testimony that 
this engineer has given. 

The Examiner: If you will state for the record how you 
will tie it in, we will allow it to be presented. 

Mr. Hennessey: I want Mr. Foss to compute interference 
to WOL on the same basis used bv Professor DeMars in 
computing interference to the other stations that are in¬ 
volved, then I am going to ask him to compare the result 
he gets from that computation with the result he has given 
in his direct testimony. 

Mr. Spearman: That is what I object to, and the objection 
was sustained, because I put him on for a specific purpose, 
and I particularly limited it. 

The Examiner: We will see whether Mr. Hennessey suc¬ 
ceeds in connecting up these things, and if not I will 
175 entertain a motion to strike it all out. He stated his 
purpose, and he is going to connect up the incoming 
with the outgoing engineer, and we may have to strike it out 
if he is not confined to the subject of your objection. You 
may proceed. 

The Witness: The average signal exceeded 10 percent of 
the time during the latest hours of the record, which I think 
we vdll all agree is probably the strongest, would indicate 
on a 250 millivolt per meter basis about 600 microvolts. Is 
that the answer you were asking for? 

Mr. Hennessey: That is the answer I wanted. 

Bv Mr. Hennessev: 

Q. If the signal from WNAC in the District of Columbia 
were 600 microvolts where would your interference contour 
to WOL fall? A. At the 12 millivolt line. 

Q. I understand that the actual measurements which you 
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made indicate a signal of approximately 152 millivolts 10 
percent of the time? A. Microvolts. I 

Q. 10 percent of the time ? A. Yes. I 

Q. And the interference line at the 3 millivolt contour, is 
that correct? A. Yes, that is correct. I 

Q. When you were making these measurements did it 
strike you as an expert, that the signal should be so much 
lower than that which would be expected from experience in 
the preparation of these curves? A. No, five years 

176 ago I made a long series of measurements of WNAC 
here in Washington, and it was during Novembei* directly 
after the new antenna of WNAC was placed in operation, 
and the average signal 10 percent of the time was 161 micro¬ 
volts. None of these recordings that were taken‘this time 
have shown any appreciable decrease in the signal when 
WNAC signed off at one o’clock daylight time leaving 
WFBM to operate an additional hour, and that is also a 
condition I have seen in most of the recordings I have made, 
that there has been very little difference, when with two or 
more stations operating one drops off. 

Q. Of course the measurements you made were | from the 
composite signal from WNAC and W^FBM up to the last 
hour? A. It w^as impossible to do anything else. Even after 
WNAC drops off, WEBM is still interfered with by a double 
heterodyne, probably outside of the United States,; of some¬ 
thing about five to six hundred cycles. | 

Q. Then we agree there is a greater discrepancy between 
the actual recordings you made and the result you would 
expect based upon this curve which is compiled from a great 
many ? A. At this time of the year I say that the recordings 
are not very great in their discrepancies. I feel those re¬ 
cordings are very nearly accurate for this time of the year. 

Q. I think you misunderstood the purpose of the question. 
I am not criticising the recordings you made but I aha asking 
you to compare them with the results which can be jexpected 
from the curves. As to those, we can merely agree 

177 there is a discrepancy in the order of four to one? 
A. Yes. 

Q. If WNAC threw a signal into the District of Colum¬ 
bia of the order anticipated from the curve, interference 
would result to the service of WOL at its 12 millivolt line 
rather than its 3 millivolt line? A. Yes, sir. 
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Q. Will you tell me what conductivity you assumed in 
computing the contours for the new WOL? A. Eight times 
10 to the minus 14 nth and six times 10 to the minus 14 nth, 
and four times 10 to the minus 14 nth, and I believe there 
were one or two I worked at three times 10 to the minus 
14 nth in a southwest direction. 

Q. Will you give us the curves you used to compute the 
contours based on these conductivities? A. Yes. I have 
not all of those curves here, but they were taken off of the 
Vanderpool slide rule and I can supply them. 

Q. Is the Vanderpool slide rule the same as the RCA slide 
rule? A. Yes, the same thing. 

Mr. Hennessey: I think that is aU. 

The Examiner: Mr. Smith ? 

C ros s-examination 
By Mr. Smith: 

Q. It is true, is it not, Mr. Foss, that on winter nights, the 
interference that would be received at WOL from both 
WNAC and WFBM would be more severe than that which 
you have told us about, based on these recordings you made 
in May ? A. I would expect it, yes. 

178 Q. And it would be approximately twice as severe, 
would it not? A. I would not be surprised to see it 
that much. 

Mr. Smith: I have no further questions. 

The Examiner: Are there any further questions on cross- 
examination? 

Cross-examination 

By Mr. Lovett: 

Q. On this map showing the contour superimposed on the 
area around the District of Columbia, you indicate the 3 
millivolt line including the Town of Rockville? A. As a 
matter of fact, I don’t know what it includes. I took the 
distances on a radial, and I see that it does include that 
town. 

Q. And the half millivolt line approaches the Town of 
Fredericksburg? A. Yes, in that direction, and that is one- 
half of'the maximum for that small loop. 
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Q. And that is your actual daytime coverage, I take it? 
A. Yes. 

Q. Have you any idea where the one millivolt jine would 
come? A. I have not attempted to show that, but it would 
be theoretically halfway between the two. 

Q. It would be practically the entire County | of Mont-^ 
gomery? A. Yes, I would say nearly the whole' of Mont¬ 
gomery County. 

Q. Would you consider that the primary service 

179 area of this proposed station? A. Daytime definitely 
I would. I think it is expected with the density of 

population within that 500 microvolt line in the country to 
assume the station would have good service to 400 micro¬ 
volt line, and probably beyond it in some of those small 
towns. I 

j 

Mr. Lovett: That is all. | 

Mr. Hennessey: May I ask one more question? | 

The Examiner: Certainly. ^ 

By Mr. Hennessey: | 

Q. Will you give us the attenuation constant I you used 
along the line of contour in getting this northwest and 
northeast attenuation? A. Yes. On that curve I used the 
attenuation constant on the curve itself which wajs .45, and 
applied this 8.5 times 10 to the minus 14 nth, or 85, in other 
words. 

The Examiner: Are there any further questions by any 
counsel? In view of the enforced absence of the learned 
counsel for the Commission this afternoon, the Commission 
engineer would like to ask a few questions of this witness. 

i 

Cross-examination 

i 

By Mr. Davis: 

Q. Mr. Foss, did you analyze each individual night’s mea¬ 
surements to determine the interference value fdr 10 per¬ 
cent of the time during that night? A. Yes. ' 

Q. And what was the highest average so attained, the 
highest 10 percent value? A. I have forgotten. 

180 Q. Did it appreciably vary from the at’erage of 
150 microvolts? A. I remember the average one 
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night ran as low as 90 and another as high as 165, but they 
ran very close to 150 the average straight through. 

The Examiner: Is there any redirect, Mr. Spearman? 

Mr. Spearman: Yes, there is one thing I overlooked. 

Redirect Examination 
By Mr. Spearman : 

Q. Mr. Foss, during the daytime operation of the station 
it would not be subject to the limitation which you have 
talked about so far as nighttime operation is concerned? 
A. No, I should not say so. 

Q. Would you expect it to generally serve the territory 
embraced' within the two contours shown on the map which 
was marked Applicant’s Exhibit 14, during the daytime? A. 
I expect it to go out to that line, and beyond it in some loca¬ 
tions where the density of population is not high. 

Mr. Spearman: That is all. 

The Examiner: That is all, Mr. Foss. Do you have a fur¬ 
ther witness, Mr. Spearman? 

Mr. Spearman: Mr. Examiner, I have here Applicant’s 
Exhibits 15, 16 and 17, Applicant’s Exhibit 15 being the 
signal intensity map showing the coverage claimed by the 
National Broadcasting Company for WMAL; Applicant’s 
Exhibit No. 16 being the coverage claimed by the National 
Broadcasting Company for WRC; Applicant’s Exliibit No. 

17 being the coverage claimed by the National Brad- 
181 casting Company for WOL. I have talked with Mr. 

Hennessey, counsel for the National Broadcasting 
Company, and he consents that these may be included in the 
evidence. I have only one copy of each map, and I offer 
them in evidence as Applicant’s Exhibits 15, 16 and 17 re¬ 
spectively, with the provision that I may be allowed time to 
have them photostated and furnish duplicate copies. 

The Examiner: Is there any objection to the introduction 
of these documents? 

(No response.) 

Applicant’s Exhibits 15, 16 and 17 are received in evi¬ 
dence. 

(The documents referred to were received in evidence, 
marked “Applicant’s Exhibits Nos. 15, 16, and 17, Docket 
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3856,” and are filed with the transcript in the possession 
of the Commission.) | 

Mr. Hennessey: Mr. Examiner, I would like! to recall 
Professor DeMars for a few further questions. 

The Examiner: Mr. DeMars, will you come forward and 
take the stand? | 

Paul A. De Mars, recalled for further cross-exa^nation, 
testified as follows: 

Further cross-examination I 

By Mr. Hennessey: 

Q. Professor DeMars, you have been present and heard 
Mr. Foss’s testimony of observations and measurements he 
made on signals of 1230 kilocycles in the vicinity bf Wash¬ 
ington? A. Yes. I 

Q. He testified that WFBM laid dowm a; signal in 

182 the vicinity of Washington which limited WNAC to 
something closer than its 3 millivolt contoui^. Is that 

correct? A. That is correct. 

Q. Do you recall exactly what the figure was i that you 
gave him? A. Yes, I think between four and five millivolts 
was the figure I gave him, confining that to winter months 
when we are subject to greatest interference. | 
in Boston of on the order of how many microvolts I? A. 200 
Q. That would mean then, that WFBM lays down a signal 
to 250. I 

Q. And WFBM is approximately 800 miles froni Boston? 
A. Yes. 

Q. And 500 miles from Washington? A. Yes. 

Q. Mr. Foss’s measurements indicated that the I signal in 
Washington is only 152 microvolts 10 percent of the time. 
That is correct? A. Yes. | 

Q. Can you explain the discrepancy between the signal 
which you receive in Washington and the signal which Mr. 
Foss measured in Washington? A. Well, I do hot think 
there is any discrepancy, because the signals received in 
Washington, as I testified, represent an entirely !different 
set of conditions than the testimony of Mr. Foss bs to the 
local recordings during the past few weeks. 

Q. From your experience as a radio engineer, would 
you not expect that Washington, being closer to 

183 WFBM than is Boston, would get a stronger signal? 
A. Yes. 
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Q. As a matter of fact, the recordings show it is substan¬ 
tially weaker, is that not a fact? A. Again, I must point 
out that recordings during the past few weeks should not be 
compared with observations made at a different time of the 
year when conditions are different. 

Q. Would it be your opinion that recordings made during 
the winter months during the same months when you made 
your observations at WNAC, would show a higher signal in 
Washington than 152 microvolts? A. I believe they would. 

Q. What order of signal do you think might be expected 
in Washington during the winter months? A. Well, based 
on my experience, the best answer I can give to that, is to 
rely upon the average data which is available in these com¬ 
mission curves, which would indicate a signal of the order 
of 350 microvolts. 

Q. In Washington? A. Yes. 

Q. From WFBM? A. Yes. That would be something 
over twice the signals that have been recorded here the last 
few weeks. 

Q. I believe you also testified that WNAC would be ex¬ 
pected to limit WFBM to approximately its 4.8 millivolt 
contour? A. Yes. 

Q. Would you also state that WNAC would limit WOL to 
the same degree? A. No, I would not, and I gave the ex¬ 
planation of that in my previous testimony. I can go 
184 even further, and justify that opinion based on tests 
that were made I think in 1932. When WNAC first 
used its vertical radiator, tests were made using a quarter 
wave radiator at the same site of the present vertical radia¬ 
tor. Observations were made in the Washington area by 
the United States Department of Commerce, and at that 
distance it was found that the conventional quarter wave 
antenna and the vertical half wave antenna produces ap¬ 
proximately the same value. In other words, I state, and 
I have experimental verification at that distance, 400 miles, 
the increased efficiency at low angle radiation does not pro¬ 
duce a greater interfering signal in Washington than you 
will expect from WFBM. 

Q. That is your explanation of the lack of interference 
from WNAC with which you are personally acquainted? 
A. That is the basis for my estimate that WNAC, in spite 
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I 

of its higher eflEiciency, possibly will not produce it 4 greater 
interference signal than would be expected from WFBM. 

Q. Over what period were the measurements mhde from 
which this so-called C. C. I. R. curve was drafted? I A. Are 
you referring to this curve here? I 

Q. Yes. A. Well, some of the measurements were made 
from the period of December 1933 to April 1934, aind some 
of the measurements were made from February'to May 
1935. The first series of measurements were madfe by the 
Bureau of Standards and the second series of measure¬ 
ments were made I will say under the supervision of the 
Communications Commission. I 

185 Q. I am interested more particularly in |the fact 
that some of the measurements upon which tl^is curve 
is based were made in May 1935 during a period correspond¬ 
ing with the period during which Mr. Foss made his obser¬ 
vations here in Washington. Is that a correct statement? 
A. That is correct. 

Q. On page 31 of the First Annual Report of the Federal 
Communications Commission the use of directional antennas 
is discussed, and the Commission says: “Where such in¬ 
stallations are designed and constructed in accordahce with 

I 

good engineering practice, the operation has been satisfac¬ 
tory and the desired results accomplished’’. As a result 
of your experience in radio matters, would you consider 
this installation to be in accordance with good engineering 
practice? A. Yes. I 

Q. Unqualified? A. Yes. I 

i 

Mr. Hennessey: That is all. | 

The Examiner: Is there anything further ? 

Mr. Porter: I have a question to ask. | 

The Examiner: You may proceed. I 

Further Cross-examination 

i 

By Mr. Porter: | 

Q. Mr. DeMars, looking at Applicant’s Exhibit 17,ican you 
tell me whether or not it would be possible for you! to com¬ 
pute the antenna efficiency of Station WOL? A. The data 
is rather meager, but a fair estimate, I think could be ob¬ 
tained. I 

Q. What would your estimate be? 


I 

I 

1 

I 


I 
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Mr. Spearman: To that I object, for the reason that 

186 introducing those maps I very pointedly stated that 
these were maps from the National Broadcasting 

Company showing the coverage which they claimed. 

The Examiner: Objection sustained. 

Mr. Porter: Then you claim that your view of the station 
is that you do not agree with the map ? 

Mr. Spearman: I do not have to answer that, in view of 
the Examiner having sustained the objection. 

Mr. Porter: Then may I ask for what purpose they were 
put in, and if not for that purpose I move that they be ex¬ 
cluded. 

Mr. Spearman: They were put in distinctly because the 
National Broadcasting Company owns two stations in the 
City of Washington, they have prepared maps showing their 
stations cover the city in entirety almost, and they have 
prepared a map showing that WOL covers a very small 
portion of the city, showing the disadvantage WOL has been 
put to and that is the reason I introduced them. 

The Examiner: And they are in by stipulation of the 
proxies. 

Mr. Hennessey: And may I further state that the map 
shows WOL at the present location with its admittedly in¬ 
efficient antenna, and it does not illustrate what might be 
done with a more efficient installation. 

The Examiner: Do you admit the present antenna in¬ 
efficiency, Mr. Spearman! 

Mr. Spearman: I do not admit anything. 

The Examiner: I will permit the statement to stand, 
striking out the vrords “admittedly inefficient^’. 

187 Mr. Porter: With Mr. Spearman’s statement that 
the maps w’ere only introduced on the basis of being 

maps made by the National Broadcasting Company, I object 
to the consideration of the same on any other basis. 

The Examiner: They are admitted for what they may 
be worth in giving me the information which I desire to 
have. They are admittedly correct, and may be of no value 
in aiding me to reach a conclusion, but they will stand for 
what they are worth. 

Mr. Porter: I have no further questions of this witness. 
The Examiner: That is all. 
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Mr. Spearman: Let me make this statement, Mrl Exam¬ 
iner, and I think it will avoid having to recall Mr. Foss. 
Some sort of curve with a lot of dotted lines was handed him 
a moment ago, on which he was asked to make an| answer 
which resulted in Mr. Hennessey extracting that on the 
basis of 200 millivolts per meter ejGSiciency from th|e curve 
in question, that he should get 600 microvolts as an interfer¬ 
ence factor. ! 

I have the curve and it shows on its face, ‘ ‘ Sky wave in¬ 
tensity radiated power 1 killowatt, recorded frequeijicy, 640 
kilocycles to 1190 kilocycles,’’ and shows the recording pe¬ 
riod to be from February to May 1935. I 

The Examiner: That is in evidence, is it? ' 

Mr. Spearman: It is not, and that is why I wanted to have 
this explanation in, inasmuch as the Commission engineer 
advises me this is a curve that is not based on any such 
thing as 200 millivolts per meter, and Mr. Fpss was 
188 asked the question and gave the answer based | on that 
which the curve is not based on, and if you w^nt me, 
I will bring that out from the Commission’s own engineer, 
rather than recall Mr. Foss. 

Mr. Hennessey: I do not know what the argument is 
about. My question to Mr. Foss asked him to assume ithe effi¬ 
ciency of 250 millivolts at 1 mile, which was the efeciency 
Mr. DeMars gave for the WNAC antenna, and I asked 
him to compute the signal which would be laid down in 
Washington. I 

The Examiner: The Commission’s engineer will 
straighten all of that out. | 

Mr. Spearman: It is already crooked now, because that 
curve is one that has not been developed on that efficiency, 
and he was asked to base his answer on a curve which that 
does not show, and I wanted to get it straightened out so 
that it would be unnecessary to recall Mr. Foss tomorrow. 

The Examiner: It is not inconvenient, is it Mr. Foss, to be 
here tomorrow? 

Mr. Spearman: I think we had best get rid of it now. 
Mr. Foss, will you take the stand ? | 

Whereupon W i ll iam L. Foss, recalled for further exam¬ 
ination, testified as follows: i 


I 
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Redirect examination (Resumed) 

By Mr. Spearman: 

Q. Mr. Foss, you heard the statement I made with respect 
to the curve in your hand? A. Yes. 

Q. Will you explain what happened in that connection 
when you were asked the question? A. This curve is 

189 based on an efficiency of 186 millivolts at a mile, and 
Mr. Hennessey’s question to me, as I understood it, 

was to extrapalate from this curve the value which would 
he received in Washington 400 miles away with an antenna 
efficiency of 250 millivolts per meter at a mile, and reading 
the curve, and taking into consideration all additional effi¬ 
ciency, the value looks like slightly in excess of 600 micro¬ 
volts. I know what this curve is, it is a published curve, and 
I have copies of it myself. 

Q. It is not based on 250 millivolts per meter? A. It is 
not. It is a curve taken from actual readings taken over a 
period of February to May 1935 under the supervision 
of the Commission on the clear channel survey. 

By Mr. Hennessey: 

Q. Mr. Foss, the curve is based upon an assumed antenna 
efficiency of what? A. 186, the curve is based on. 

Q. Is it possible through the use of this curve and the 
assumption of a 250 millivolt per meter contour factor to 
arrive at the answer you gave me? A. Using the curve and 
the efficiency stated, 186, as a hypothesis, it is easy to cal¬ 
culate the field at 400 miles with 1 kilowatt transmitter 
utilizing 250 millivolts at a mile. 

Q. So there is no occasion to change the answer you gave 
in the first place? A. No, the answer so far as I am con¬ 
cerned, stands, it is the same answer. 

The Examiner: The hearing at this time will be 

190 recessed until 10 o’clock tomorrow. 

(Whereupon, at 4.05 o’clock p.m., the hearing was 
recessed until 10 o’clock a.m. Thursday, May 21st, 1936.) 
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191 Brewer 
fww 

I 

Before the Federal Communications Commission 

i 

(Broadcast Division) I 

Washington, D. C. | 

May 21, 1936. I 

Docket No. 3856 | 

In the matter of Petition of American Broadcasting Com¬ 
pany, Washington, D. C. I 

Call letters: WOL | 

Application for construction permit. | 

The above-entitled matter came on for furthei: hearing 
before Examiner Melvin H. Dalberg, in Boom 7121 Inter¬ 
state Commerce Commission Building, at 10 O’clock a. m. 
Appearances: As heretofore noted. I 


Proceedings, \ 

The Examiner: Are you gentlemen ready to proceed? 
Mr. Hennessey: May I call Mr. Berkeley? | 

Whereupon K. H. Berkeley was called as a witness on be¬ 
half of Stations WRC and WMAL and, having been first 

duly sworn, testified as follows: | 

i 

Direct examination I 

By Mr. Hennessey: I 

Q. Mr. Berkeley, will you give the reporter your 
192 name, address and occupation? A. K. H. Berkeley; 

National Press Building; manager of WRC and 
WMAL. I 

Q. And how long have you been associated with the Na¬ 
tional Broadcasting Company? A. Since November 15, 
1926. I 

Q. Were you interested in the radio business pripr to that 
time? A. Yes, since 1923, WRC. | 

Q. And what is the nature of your duties at the present 
time? A. Well, I have direct supervision over the programs 
of WRC and WMAL, and general supervision over the op¬ 
eration of the two transmitters. I 
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Q. How many hours per day do each of these stations 
operate? A. Well, during the weekdays WEC goes on at 
6 o’clock, signs otf at midnight; on Sunday from 7 to mid¬ 
night ; and WMAL from 7 during the weekdays in the morn¬ 
ing, signs off at 2 a. m., and Sunday, 8 to midnight. 

Q. And how many employees are engaged in the opera¬ 
tion of these stations? A. 60. 

Q. The stations broadcast both local and network pro¬ 
grams? A. Yes, they do. 

Q. Will you tell us which network and which station? 
A. Well, WEC is the Eed Network and WMAL Blue. 

Q. Mr. Berkeley, will you describe the papers which 

193 the reporter has just marked WEC Exhibit 1? A. 
Well, these are the programs of WEC from May 12 

to May 18, inclusive. They are the programs that were 
actually presented. 

Q. And will you describe the papers that the reporter has 
marked WMAL Exhibit 1 ? A. These are the schedules of 
WMAL from May 12 to May 18, inclusive, and are the pro¬ 
grams that we actually broadcast. 

Q. And these are true and correct records of the programs 
broadcast? A. That is right. 

Q. By those stations for the periods indicated? A. That 
is right. 

Mr. Hennessey: I move the admission of WEC and 
WMAL Exhibits 1 in evidence. 

The Examiner: I hear no objections, which would be 
purely academic, and those are admitted in evidence. 

(The document referred to was received in evidence, 
marked ‘‘WEC Exhibit No. 1, Docket No. 3856,” and is 
filed with the transcript in the possession of the Commis¬ 
sion.) 

(The document referred to was received in evidence, 
marked “WMAL Exhibit No. 1, Docket No. 3856,” and is 
filed with the transcript in the possession of the Commis¬ 
sion.) 

By Mr. Hennessey: 

Q. Mr. Berkeley, are the programs for this period typi¬ 
cal of the programs broadcast by these stations? A. 

194 They are, yes. 


CONTINENTAL RADIO CO. VS. FEDERAL COMM. CoilM. 139 


Q. Will you name a few of the outstanding! network 
programs broadcast by each station? A. Well, WjMAL has 
a National Farm and Home Hour each day, apd Lowell 
Thomas, and the N. B. C. Music Guild. I 

I have a few of them here, I think (consulting memo¬ 
randa). There is our American School, put on the Na¬ 
tional Education Association with Walter Damrbsch. 

Q. Will you name a few of the outstanding network pro¬ 
grams on WRC? A. Major Bowes, Fred Allen, Ed Wynne, 
One Man’s Family, the Army and Navy Bandsi and You 
and Your Government. | 

Q. And of course both these stations broadcast some 
strictly local programs ? A. They do, yes. I 

Q. Do you know what the talent expenditures are per year 
for talent locally? A. I think now it is running at the rate 
of about $35,000 or $40,000 a year. 

Q. And is it the policy to devote time to civic, educational 
and other so-called public service programs? A. Very defi¬ 
nitely. 

Q. Do you make any charge for these programs!? A. We 
make no charge whatever. | 

Q. Will you tell us a few of the programs to ^hom you 
have made time available on these stations? A. Well, some 
of them include the Board of Trade, The Federation of 
Citizens Associations, Federation of Women’s Clubs, Fed¬ 
eration of Music Clubs, D. C. Medical Association, 
195 Better Business Bureau, Community Chest, Daugh¬ 
ters of American Revolution, Kiwanis Club, the Dis¬ 
trict Government departments, all of them, George Wash¬ 
ington University, Good Will Industries, which |is a new 
charitable organization, and I think from time t^ time we 
give time to all the legitimate organizations and enterprises. 

Mr. Hennessey: That is all of the direct testimohy. 

The Examiner: Any cross-examination? Colonel Spear¬ 
man? I 


Cross-examination | 

! 

By Mr. Spearman: 

I 

Q. Mr. Berkeley, WOL broadcasts for all those jorganiza- 
tions you named, too, doesn’t it? A. I don’t know; I mean 
I do not— 
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Q. (Interposing) Do you know any of them that it does 
not? A. No, I can^t say that I do. 

Q. How long has it been since you carried a Walter Dam- 
rosch program over there? A. Well, they run during the 
winter months from, I think they run from November or 
December through April, as I remember it. That has been 
on the air for many years. 

Q. How long has it been since you carried the last Dam- 
rosch program ? A. I think it was in April sometime. 

Q. You said you had 60 employees? A. Yes. 

Q. That is both for WKC and WMAL? A. Both sta- 

196 tions, yes. 

Q. Do those employees have anything to do with 
the handling of network programs originating in Washing¬ 
ton? A. Yes, thev do. 

Q. Then they are not a purely staff local to and exclusively 
used in the operation of the two stations, are they? A. No, 
they are not. 

Q. How many people do you employ who devote their 
time exclusively to the operation of WMAL and WRC ? A. 
Well, we have tried to figure that out ourselves, but it is 
hard to break it down. I can not tell how much time they 
do. 

Q. The last time you figured, what did you arrive at ? A. 
We didn’t get anywhere. I mean you can’t even tell wether 
a man— 

The Examiner (interposing): Do you use them all inter¬ 
changeably? 

The Witness: Well, you see, the schedule is made up 
daily, and part of the programs of the network programs 
originate here and go out, we give them locally, and there 
are other programs which are not local. 

By Mr. Spearman: 

Q. What portion of your programs originate here in 
Washington, Mr. Berkeley, which are carried on and by the 
two stations, and what part of those that originate here are 
originated for and are carried by the networks? 

197 What percentage of the time, may I ask? A. I 
can’t— 

Q. (Interposing) In changing that question, what part 
of the time of the stations on the air is devoted to carrying 
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1 

i 

programs originating in Washington, whether for! only local 
use or for only network use, it does not make any idifference 
—^both? A. Well, the local programs I would say run 
around 40 per cent or 35 per cent, along in th^re. That 
varies from time to time, and the percentage of I programs 
that we originate for the network I just can’t say offhand. 
That varies tremendously; I mean April would be much 
higher, for instance, than any month in the summer or the 
fall. That is when they have all the conventiohs, for in¬ 
stance, April, March and May. I 

Q. On these exhibits which you have just presented in 
evidence can you give us the approximate percentage of 
time that WRC devoted to carrying programs of local ori¬ 
gin, for instance? A. Well, I think that it would|run prob¬ 
ably 30 per cent. j 

Q. It there any designation on these exhibits to show 
which are of local and which are the net work origin? A. 
Yes. I 

Q. What is the designation? A. What havel you got, 
WMAL? I 

Q. I have WRC; I have both of them. A. Here it is (in¬ 
dicating). You will notice on the righthand column 
‘ ‘ Studio ’ ’. I 

198 Q. Yes. A. That is a local program. | 

Q. What does the ‘‘R. X.” opposite studio mean? 
A. Well, it is a record program. j 

Q. Yes. A. And when it says ‘^Red” it means from the 
Red Network. And means ^‘sustaining.” And “X.” 
means commercial. ' 

Q. I got what you said is meant by sustaining, |what was 
the other? A. Well, we have “X” for commercial. 

Q. “X” means commercial and “S” means sustaining? 
A. Yes. I 

Q. And “R” means records? A. Yes. | 

Q. Now, how many hours a day of records does WRC 
broadcast? Have you tried to ascertain from this exhibit? 
A. Well, I haven’t got the exact amount of time. | We have 
a morning program for about three hours, and wei have one 
in the late afternoon. And we have one at noon. | 

Q. How long is the afternoon program? A. Wh^t is that? 
Q. How long is the afternoon record program? A. Oh, 
it runs anywhere from 15 minutes to half an hour. Then 
we have a little program at night at 11:30. 
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Q. 11:30? That is of records? A. Yes, records or tran¬ 
scriptions. 

Q. Or transcriptions. I notice a program down here, Mr. 
Berkeley, for IVKC on Tuesday, May 12, at 1:30, entitled 
“Mary Mason”, and it says “Studio tx.” Does this 

199 mean a commercially sponsored transcription? A. 
Well, it is a participating program. It is what we 

call a home forum. And she uses transcriptions on that 
program for music at the beginning and end, and then in 
betw'een some of her discussions. It is also commercialized. 

Q. So you carry on this station about four hours a day 
of records, is that right? A. I suppose about that, yes. 

Q. You said you spent how much for talent? A. That 
varies from year to year. I think we have gone as high as 
$50,000 in one year. Then it drops dowm. Perhaps it varies 
around $35,000 a year. 

Q. To whom and to what operation of the National 
Broadcasting Company are the talent costs of your south¬ 
eastern network sustaining programs charged? A. South¬ 
east? We don’t fill the southeast any more, except I be¬ 
lieve w’e are going to send the Army Band down there 
next week. That is about the only one. 

Q. So you have done that? A. Well, up until about two 
or three or six months ago, I guess. 

Q. And up to six months ago when you were sending sus¬ 
taining programs on that network to the expense of what 
station were those programs being charged? A. To New 
York. 

Q. What part of the money spent for talent here that you 
mentioned is paid for talent used in network programs, or 
in helping with the production of programs origi- 

200 nated for network broadcasting? A. I didn’t bring 
those figures along with me; I don’t know. 

Q. Do you separate your accounts as between the ex¬ 
pense of talent for a program to be used on the network and 
the expense of a program of sustaining nature for purely 
local broadcasting? A. Yes, sir, we try to do that as much 
as we can. 

Q. What portion of this amount of money you mentioned 
goes for the production of programs that are broadcast 
only by WEC or WMAL? A. Oh, I suppose $25,000 a year. 

Q. $25,000. The rest of it then goes for network pro¬ 
grams? A. I should say so. 



! 
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Q. Do you include your announcers and staff kt the sta¬ 
tion who have to do with programs in this amount you 
mentioned? A. Well, the only one that is included in that 
amount is Hittenmark in the mornings, who is not on our 
regular payroll. 

Q. And you do not include— A. (Interposing) He is 
an artist. 

Q. And you do not include any of the announcers on 
that? A. No, sir. 

Q. Mr. Berkeley, you are a radio listener as | well as a 
radio executive, aren’t you? A. Yes. i 

Q. Is there any station operating now :which de- 

201 livers the Mutual Broadcasting System ;programs 
consistently in such way that they can be listened to 

and enjoyed by the listening public in Washington? A. I 
don’t think so. I 

Q. You have listened for those programs, haven’t you? A. 
Not particularly. I have heard those programs on WOR 
and WLW. i 

Q. They are not received consistently in Washiiagton, are 
they? A. Well, personally I think I can hear llVXiW if I 
want to. I 

Q. How does its reception compare with the local service 
here? A. Well, I don’t think that it can be said that it 
would be as good as a good local station. I 

Mr. Spearman: I think that is all, Mr. Berkeley. 

The Examiner: Any further cross-examinatidn? That 
seems to be all unless there is some redirect, Mr. Hennes¬ 
sey? 

Mr. Hennessey: No redirect. I 

The Examiner: All right. Have you any further wit¬ 
nesses? I 

( 

Mr. Hennessey: We have no further witnesses. 

The Examiner: Is any other respondent represented by 
a witness ? i 

Mr. Porter: We have no witnesses. I 

Mr. Lovett: Mr. Examiner, I would like to make a state¬ 
ment on behalf of my intervenor before you are through. 

The Examiner: Will you kindly make your state- 

202 ment, Mr. Lovett? | 

Mr. Lovett: Mr. Examiner, on behalf of the Mono- 

I 

I 

I 

j 

i 

! 

i 


i 

I 
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cacy Broadcasting Company, intervenor here, I wish to 
make a brief statement. 

This company has pending an appeal to the United States 
District Court of Appeals for the District of Columbia, a 
case which w’as brought in the Supreme Court of the Dis¬ 
trict of Columbia, to review an order of the Communica¬ 
tions Commission, which would amount in effect to the re¬ 
fusal of a grant— 

The Examiner (interposing): I am familiar with that 
case. 

Mr. Lovett (continuing):—to the Monocacy Broadcast¬ 
ing Company for a new station in daytime in Rockville, 
Maryland. And in connection with that proceeding a stip¬ 
ulation was entered into between the parties, that is the 
Monocacy Broadcasting Company on the one hand and the 
members of the Communications Commission on the other 
hand. And in that stipulation, paragraph 2 thereof, it was 
agreed that no other application should be granted pending 
the final determination of this cause in Court, which might 
preclude the construction and operation of this proposed 
station of the plaintiffs in Rockville. 

I have here a copy of this stipulation in duplicate, which 
I would like to have made a part of this record merely for 
reference purposes. I presume the Examiner will take judi¬ 
cial notice of such a stipulation in any event so far as it 
may pertain to this case, but I w’ould like for 
203 convenience, if for no other reason, to have it made 
a part of this record. 

The Examiner: I see no objection to that. 

Mr. Spearman: I do not know what is stipulated to, 
and my client is not bound by somebody else’s stipulation. 

The Examiner: Nobody is bound by anything except 
what appears on the face of the stipulation. But I see no 
objection to making it a part of the record for whatever it 

mav be worth. 

•/ 

Mr. Spearman: May I glance at this (indicating)? It is 
short. 

The Examiner: Why, of course. 

Do you offer that as an exhibit? 

Mr. Lovett: I think that would be the best way. 

The Examiner: I think it better be marked as an exhibit 
for the intervenor, Monocacy Broadcasting Company. 
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Mr. Lovett: Monocacy Broadcasting Company, Exhibit 
A. 

I might add that the legal division advises me that no 
less than five Commissioners approved this stipulation be¬ 
fore it was signed. 

The Examiner: Is it signed by the General Counsel? 

Mr. Lovett: It is signed by the General Couhsel, Mr. 
Gary, by Mr. Porter, and by Miss Neyman on behalf of the 
defendants, dated February 12, and it was filed in Court on 
February 13 in Equity No. 60,543. I 

The Examiner: So it is a court record? I 

Mr. Lovett: Yes, sir, it is a court record. Arid it will 
be a part of the record on appeal, which has not been pre¬ 
pared, but which is now being prepared iii connec- 

204 tion with this appeal. 

The Examiner: Gentlemen, none of the counsel 
representing the respondents are calling any ivitnesses 
whatsoever? Is that my understanding? I 

Mr. Porter: No witnesses on behalf of WCAEj. 

The Examiner: I do not want Mr. Davis to testify un¬ 
less he is the last witness. 

Mr. Spearman: Mr. Examiner, in the first plaee, know¬ 
ing or seeing the date of this stipulation which IVtr. Elliot 
Lovett has just referred to is February 12, 1936, and by re¬ 
ferring to the application now being heard it will be ascer¬ 
tained that that application was on file with the Coinmission 
prior to the entry of this stipulation. And inasmuph as my 
client had an application pending with the Commission and 
inasmuch as they knew nothing about this stipulation it 
certainly could not be held against them. I 

The Examiner: It is not binding on them. 

Mr. Spearman: It is not binding on them, and niore than 
that it is not binding on anybody, because if thiS was in¬ 
tended to prohibit action on this application it iS just no 
good because we were not a party. 

The Examiner: It is merely admitted for what it may 
be worth. I 

Mr. Spearman: Since it is not worth anything;! do not 
object to it. I 

The Examiner: I do not so hold at this time, but you are 
entitled to your opinion. Maybe I will agree With you. 

205 (The document referred to was received in evi¬ 
dence, marked “Monocacy Broadcasting Company 
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Exhibit A, Docket No. 3856/’ and is filed with the tran¬ 
script in the possession of the Commission.) 

Mr. Spearman: It says the whole thing is dependent on 
the granting of the application, which would preclude the 
granting of the Monocacy Broadcasting Company applica¬ 
tion. There is no evidence here that such a stipulation 
would preclude this application. 

The Examiner: I understand. It is admitted as an ex¬ 
hibit of the Intervenor. 

Mr. Berry, you may proceed. 

Mr. Berry: Mr. Davis. 

Whereupon Greorge C. Davis was called as a witness on 
behalf of the Commission and, having been first duly sworn, 
testified as follows: 

Direct Examination 

The Witness: George C. Davis, engineer in the broad¬ 
cast section of the Commission’s engineering department. 

Mr. Berry: Shall I qualify Mr. Davis? 

Mr. Spearman: Not so far as the applicant is concerned. 

Mr. Hennessev: Not so far as we are concerned. 

The Examiner: The qualifications are conceded. 

By Mr. Berry: 

Q. Mr. Davis, referring to the application of the Ameri¬ 
can Broadcasting Company, identified as Docket 3856, have 
you made an inspection and investigation of that 
206 application? A. Yes, sir. 

Q. Will you state the question of quota, if any, 
involved, that assigned and that due, or, rather, due and 
that assigned? 

Mr. Spearman: Mr. Examiner, it may sound strange at 
this juncture, but to that question I object because of a let¬ 
ter which the Commission wrote this applicant with respect 
to that identical question on September 14,1934. The letter 
from the Commission to the President of the American 
Broadcasting Company is on file in the Commission’s files, 
and I ask the Examiner to take judicial notice. It is on 
record. 

(Mr. Spearman thereupon read the letter referred to.) 

The Examiner: What have you to say, Mr. Berry ? 
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Mr. Berry: Mr. Examiner, the fact that the Commission 
under its rules has discretion does not mean this! is not a 
relevant and material inquiry. They will determine from 
this inquiry as to this quota due and assigned, and apply 
the meaning of Rule 6(g), or, rather, the discretion vested 
in the Commission under Rule 6, to the evidence ias given 
by Mr. Davis. I 

The Examiner: Mr. Spearman, in view of that letter, 
which is a part of the files of the Commission, what differ¬ 
ence does it make to you whether the witness answers the 
question or not? 

Mr. Spearman: I just wanted to get what the Commis¬ 
sion has said to my client. 

The Examiner: On the record? | 

207 Mr. Spearman: With respect to the quota ques¬ 
tion in the District of Columbia on the record 
Mr. Berry: I do not see myself whether it makes any 
difference whether it is on or off. I 

The Examiner: You have done that very effectively. I 
think Mr. Davis can now answer. His answer | may be 
slightly academic | 

Mr. Hennessey: Mr. Examiner, may I have the record 
show that until Mr. Spearman read it we had no notice of 
that letter, or the Commission's reply to it? | 

The Examiner: It is proper that that should be on the 
record. You mean to say you never got a copy of that sent 
to you ? I 

Mr. Hennessey: No, sir. i 

Mr. Spearman: No. They ignored or rather disre¬ 
garded the instant applicant. And may the record! likewise 
show, and will the Examiner kindly refer to the ofiScial files 
of the Commission and find in spite of the protest filed by 
the American Broadcasting Company the Commission did 
grant the increased power to Station WRC ? 

Mr. Berry: Now, Mr. Examiner, since the question has 
been raised, we have a rule that the Oommission is bound 
by the rule until the rule is modified, and I object to the 
letter going into the record on that ground. 

The Examiner: What is the rule which covers the point? 
Mr. Berry: Rule 6(g). That governs the point where 
the discretion is vested in the Commission to make grants 
where the quota charge is concerned, and where it will 
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208 result in a slight departure from the quota charge. 

And the Commission and the applicant and every¬ 
body else is bound by that rule until it has been modi¬ 
fied by action of the Commission. 

The Examiner: As a compromise on this situation may 
I not suggest, Mr. Spearman, instead of offering that in evi¬ 
dence you merely ask that judicial notice be taken of the 
existence of that letter, which is a part of the files of the 
Commission ? 

Mr. Spearman: That is entirely satisfactory to me. I 
do not think there is any quarrel between Mr. Berry and 
me, because I agree the rule stands as he has indicated. But 
what I was trying to get over to the Examiner and remind 
the Commission of was in this letter they interpreted that 
rule, which is still standing, and in so interpreting it they 
allowed the station referred to, that is WKC, to have its 
increase in power. 

The Examiner: Have it appear of record instead of 
offering it in evidence that the Examiner is requested to 
take judicial notice of the existence of the document which 
has been read by Mr. Spearman. 

Mr. Spearman: And will you kindly take notice in con¬ 
nection with it of the application of the National Broad¬ 
casting Company, to which the letter referred, and which 
was pending at that time, and which was subsequently 
granted, in which they ask for an increase of power of that 
station? 

Mr. Hennessey: Mr. Examiner, on that point I suppose 
the Commission’s records are the best evidence. I have no 
recollection of any increase in power. 

209 The Examiner: They are the best evidence. And 
they are always subject to judicial notice. 

Mr. Hennessey: That is right. I just wanted to correct 
what I think is a misstatement on Mr. Spearman’s part, 
that an increase in power has been granted. I have no recol¬ 
lection of it having been granted. 

Mr. Spearman: If the Examiner takes judicial notice of 
the Commission’s records he will find whether I am all wet 
or not, and you can easily ascertain that. 

Mr. Hennessey: One of us is wet. 

(Discussion off the record.) 


149 


CONTINENTAL EADIO CO. VS. FEDERAL COMM. COMM. 

I 

By Mr. Berry: | 

Q. All right, Mr. Davis, I understand you are directed to 
answer the question. A. The night quota due the District 
of Columbia is 0.64 units. That assigned is 0.60 units. 

The night quota due the First zone is 36 units, and that 
assigned is 36.31. 

The day quota due the District of Columbia is i.l6 units, 
and that assigned is 0.90. 

The day quota due the First Zone is 65 units, and that as¬ 
signed is 47.86. 

And granting of this application would increase those 
quota charges by 0.4 units each for night and day. | 

Q. Mr. Davis, with reference to the question of | interfer¬ 
ence with established stations, if there are questions of 
interference involved, will you state the stations! and the 
actual and recommended separations between those 
210 stations? A. There are six stations locate^ at less 
than the average recommended mileage separation 
for the assignment here requested. ' 

Those stations are WNAC, at Boston, Massachusetts, 
390 miles from Washington, operating on 1230 ijilocycles 
with 1 kilowatt, and having a construction permit for 5 kil¬ 
owatts until local sunset. WNAC operates unlimited time. 
The recommended separation in that case is 1000 iniles. 

Station WFBM at Indianapolis, Indiana, about 490 miles 
from Washington, D. C., operates on 1230 kilocycles with 
1000 watts unlimited time, and has a construction permit 
for 5 kilowatts until local sunset. The recommended sepa¬ 
ration is 1000 miles. I 

Station KGBX at Springfield, Missouri, 877 m^les from 
Washington, D. C., operates with 500 watts on 1230 kilo¬ 
cycles by experimental authority. That has a directional 
antenna at night and is operating unlimited time. The rec¬ 
ommended separation in that case is 1000 miles. I 

Station WCAE at Pittsburgh, Pennsylvania, 188 miles 
from Washington, D. C., operates on 1220 kilocycles with 
1 kilowatts at night, and 5 kilowatts until local sunset, un¬ 
limited time. The recommended separation in that case is 
200 miles for nighttime operation, and 215 miles for day¬ 
time operation. 

Station WJEJ at Hagerstown, Maryland, about 64 miles 
from Washington, D. C., operates on 1210 kilocycles with 
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100 watts daytime only. The recommended separation is 
only 84 miles for daytime. That station has experi- 

211 mental authority, I believe, for 50 watts operation 
during some night hours, and the recommended sep¬ 
aration for the requested operation is 62 miles, which is 
slightly less than the actual separation. 

Station WFBR in Baltimore, Maryland, 35 miles from 
Washington, operates on 1270 kilocycles with 500 watts, un¬ 
limited time. The recommended separation is 47 miles for 
nighttime operation and 74 miles for daytime. 

To discuss the intensity of the interference in each case 
I will state that WNAC and WFBM would probably not re¬ 
ceive objectionable interference from WOL when operating 
as proposed, but the operation of those stations based upon 
the interference curves of the engineering department 
would limit the service of WOL to its approximate 4 or 5 
millivolt per meter contour at night, whereas regional sta¬ 
tions are normally protected to their 1 millivolt per meter 
contour. And that would be serious and objectionable 
interference to WOL. 

Station KGBX now receives greater interference from 
WFBM than it would receive from WOL; and KGBX uses 
a directional antenna at night with a characteristic radiation 
pattern such that Washington, D. C., is in a somewhat re¬ 
stricted direction in so far as radiation is concerned. And 
I would expect no interference to WOL from KGBX. 

Station WCAE at Pittsburgh would not be subject to 
objectionable interference from WOL, and neither would 
WFBR because of the directive characteristic of the pro¬ 
posed radiator, while increased radiation toward WJEJ 
would occur due to the characteristics of the frequen- 

212 cies under consideration and due to the conductivity 
w’hich I believe to exist in the territorv, I would ex- 

pect no objectionable interference to the service of WJEJ. 

Q. Now, what do you have to say, Mr. Davis, with refer¬ 
ence to the proposed equipment? A. The proposed trans¬ 
mitting equipment is satisfactory and the proposed direc¬ 
tional antenna complies with the requirements of Rule 131. 

The site which has been proposed in this application in 
Prince Georges County, Maryland, is satisfactory to the 
engineering department. 

Q. With reference to the matter of service in the area 



I 

I 

I 

j 

CONTINENTAL RADIO CO. VS. FEDERAL COMM. COMM. 151 

i 

proposed to be served by the applicant? A. Ther^ are three 
stations now giving primary service to Washington, in 
addition of course to that which is given by WOt*. Those 
stations are WRC, operating^ with 500 watts at night, and 1 
kilowatt until local sunset on 950 kilocycles unlimited time. 

WMAL, operating with 250 watts at night and 500 watts 
until local sunset on 630 kilocycles unlimited time,' and Sta¬ 
tion WJSV, operating with 10 kilowatts on 1460 Iplocycles, 
unlimited time. 

WEC and WMAL are located at Washington, and WJSV 
is a few miles south thereof, with the main studiofe, accord¬ 
ing to my records, located at Alexandria, Virginia. 

The Examiner: The Gateway to the Nation’s! Capital? 

The Witness: Yes, sir. In addition, some service in 
parts of the area sought to be served is available from 
WBAL in Baltimore, Maryland. That station oper- 
213 ates with 10 kilowatts on 1060 kilocycles until 9 p. m., 
and synchronizes with WJZ on 760 kilocycles there¬ 
after. And after 9 p. m. WBAL uses a power of 2.5 kilo¬ 
watts. I 

In addition to that, secondary service of an intermittent 
nature is available from various clear channel stations at 
night. 

Q. Mr. Davis, do you have the census population figures 
for the District of Columbia? A. Yes, sir. The 1[930 pop¬ 
ulation of the metropolitan area is 621,059. 

Q. Now, with reference to pending applications; if there 
are any? A. There are four pending applications which 
involve questions of interference. 

Those applications are one from WJEJ, requesting oper¬ 
ation on 1210 kilocycles, with 50 watts power at night dur¬ 
ing specified hours, in addition to their 100 wattes during 
daytime hours which they now have. WJEJ has certain 
specified hours at night with the power here requested. And 
I would expect no objectionable interference to that sta¬ 
tion. i 

Station WHAT at Philadelphia, Pennsylvania, 125 miles 
from Washington, requests a construction permit for oper¬ 
ation on 1220 kilocycles with 1 kilowatt, unlimited time. 
WHAT proposes to use a directional antenna. The recom¬ 
mended separation in that case is 200 miles. Due to the 
restriction of radiation in the direction of Philadelphia as 

i 
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proposed by WOLI would expect no interference to WHAT 
if their application were granted. 

214 Station WTEL, also at Philadelphia, requests a 
construction permit for operation on 1230 kilocycles 

with 250 watts at night, and 500 watts until local unset, un¬ 
limited time. In that case the recommended separation is 
1000 miles. I have no knowledge at the present time of the 
characteristic pattern which WTEL proposes. I believe 
they propose a directional antenna, but in that case since 
they would have to protect WNAC I believe increased ra¬ 
diation would occur toward Washington, and would provide 
some limitation, and probably the principal limitation to 
the service of WOL, if both applications were granted. 

Station WFBR at Baltimore, Maryland, requests a modi¬ 
fication of license to operate with 1 kilowatt unlimited time 
on a frequency of 1270 kilocycles. The recommended sepa¬ 
ration on the assignment requested is 76 miles. Since some¬ 
what reduced radiation in the direction of Baltimore would 
occur and because of the frequencies under consideration 
and the conductivity of the territory I would expect no 
interference to the service of either station if that applica¬ 
tion be granted. 

Q. Mr. Davis, do you have a list of those pending appli¬ 
cations? A. Yes, sir, from the District of Columbia. 

Mr. Berry: Mr. Examiner, for your convenience I offer 
to file that as Commission’s Exhibit No. 1. 

The Examiner: It is admitted. 

Mr. Spearman: May I object to that on this ground: 
There was a time when those were admissible. That time 
has long since passed. The Commission has adopted 

215 new rules of practice, and in adopting those it has 
gone so far as to include a requirement that anyone 

who claims to have any right in any hearings being con¬ 
ducted before this Commission or one of its Examiners 
must file an answer to the applicant’s appearance, and un¬ 
less they do that they have legally waived every right they 
have. 

I object to the consideration of any pending application 
by anyone in this case on the basis of the Commission’s own 
requirements that if anybody wants to have their applica¬ 
tion considered they must file an answer to the applicant’s 
appearance, with the sole exception of those who complied 
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with that rale in complying with the Commission’s rules. 
The Commission’s rules I imagine are intended ;to be car¬ 
ried out, and on that basis I make that objection.! 

The Examiner: The pending applications, are not 
offered by the parties themselves, but by the Commission 
for the benefit of the Examiner. I do not think I what you 
say applies to this particular thing, Mr. Spearmah. 

Mr. Spearman: The Commission can not gp out and 
assert a person’s rights if somebody won’t assert his own 
rights. I 

The Examiner: We take judicial notice of tho existing 
files of the Commission,- but I think it is proper by way of 
memorandum to submit these documents. i 

Mr. Spearman: Then the Commission’s rule means 
nothing. The Commission through putting this kind of 
testimony in can circumvent the requirement. If a man 
wants his rights protected he must file his answer. 
216 The Examiner: You are taking the position that 
the people interested in the controversy, whose 
names appear as having pending applications, should have 
appeared by answer? ' 

Mr. Spearman: The Commission’s rules say ^o. 

The Examiner: There is no question about th4t, hut the 
submission of these papers I do not believe has j anything 
to do wdth that point, and they are simply calling the Ex¬ 
aminer’s attention to the commission’s record. I have to 
take judicial notice of all pending applications whether or 
not they have answered. , 

Mr. Spearman: You did have to do that before the new 
rule. 

The Examiner: With respect to the particular proce¬ 
dure which the Commission counsel just took I do not think 
that applies. Your objection is overruled. I 

Mr. Berry: Mr. Examiner, let me put this on tlje record, 
so that it may be a part of the transcript: The | Comhais- 
sion’s Act of 1934 provides for appeal by parties who do 
not appear here. That is contrary to most every Act that 
I have any knowledge of, but I searched the cases; through¬ 
out the country thoroughly on those questions, land that 
provision of the Act, practically that same provision, has 
been sustained in State courts, that parties may come in 
and appeal. As I say, that is contrary to every Act that I 
know of, except I believe about three thoughtout the United 
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States, but we have that provision in the Act, and if they 
can come in and appeal whether they appear or not then 
all of these other applicants are properly parties and 

217 the evidence is admissible, and the Examiner and the 
Commission may pass upon these questions, and the 

Examiner may reach his conclusion on them. 

Mr. Spearman: Part of that is correct. One who does not 
appear at a hearing and w’ho has not filed his answer to the 
applicant’s appearance may appeal. But it is an elemen¬ 
tary rule of appellate law unless you lay foundations of ap¬ 
peal and comply with reasonable rules from the body from 
which you are appealing they will shut you up when you get 
in an appellate court. That is the very effect of the Com¬ 
mission requiring an appearance by filing an answer. I 
admit there is an appeal. 

The Examiner: I think we are getting a little bit wide of 
the mark. I do not think that applies in this case. These 
documents are admitted as copies identified by the witness 
as part of the records of the Commission, and for the con¬ 
venience of the Examiner and for no other purpose, and I 
therefore admit them in evidence in this case. 

Mr. Spearman; Applications of WMAL and WRC are 
listed, and mav I have the record show we have filed an 
answer and we have referred to those applications in our 
answer, and that at least so far as we are concerned we 
want the record to show we filed those answers. 

Mr. Hennessey: With that I have no quarrel, because 
they complied with the rule. 

The Examiner: Your objection was based upon the 
ground that those listed have not complied with the rule. 

Mr. Spearman: No, it was not. I said with the 

218 sole exception of those who did not file an answer 
to the application. 

The Examiner: For the purpose of preparing my report 
I admit them. They have always been admitted in every 
hearing T have had anything to do with. 

Mr. Spearman: I know that, but this is under the Com¬ 
mission’s new rules. 

The Examiner: Yes, since the Commission’s new rules, 
ever since the Commission’s new rules. 

Mr. Berry, are you through? 

Mr. Berry: That is all for the Commission. 
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(The ’ document referred to was received in |evidence, 
marked ‘^Commission’s Exhibit No. 1, Docket No. 3856,” 
and is filed with the transcript in the possession of | the Com¬ 
mission.) I 

The Examiner: Is there any cross-examination of this 
witness? • I 

Mr. Rollo: I have one or two questions. | 

Cross-Examination i 

I 

By Mr. RoUo: | 

Q. I understood you correctly, did I not, Mr. Db-vis, that 
you did not expect the proposed application of |this pro¬ 
posed station to cause interference to WHAT in the event 
its application for 1220 kilocycles is granted? A.| Yes, sir. 

Q. Have you examined the directional antenna | proposed 
by WHAT? A. No, sir, I have not. | 

Mr. Rollo: That is all. i 

219 The Examiner: Mr. Hennessey? I 

i 

Cross-Examination i 

i 

By Mr. Hennessey: i 

1 

Q. Mr. Davis, I had four estimates of interference to 
WOL as I recall it. Mr. Foss estimates interference to the 
3 millivolt line, Professor DeMars gets a 7 millivolt line. 
There was an estimate of interference to the 12 millivolt 
line, and your estimate is to the 4 or 5 millivolt line. Now 
those differences of opinion I take it arise through the use 
of different curves by these different engineers, i^ that cor¬ 
rect? A. Except in the case of Mr. Foss wher^ his esti¬ 
mate was based upon measurements. | 

Q. That is right. Now, so we may have all those together 
in one place will you discuss the various curves that were 
used in preparing the.other three estimates? Tell us some¬ 
thing about them, where they come from? A. Yes. 

i 

Mr. Spearman: The gentleman means to ask What these 
other witnesses had in mind when making their estimates? 
If he does I object. | 

The Examiner: He did not say so. He asked him to 
discuss those curves, which I think is a'proper question. 

Mr. Spearman: What curves? | 


i 
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The Examiner: Which he describes as having been testi¬ 
fied to, those of the outgo and incoming which the engineers 
proposed. 

Mr. Berry: The curves Mr. Foss used I have no object- 
tion to, and of course I have no objection, if he 

220 knows, as to the curves of the other three which were 
used. 

Mr.Hennessey: I do not want to press it. If there is an 
objection to it I will withdraw it. 

The Examiner: Anything which you have personal 
knowledge and opinion on in this case you may testify to, 
Mr. Davis. 

Mr. Spearman: In other words, if he has an opinion of 
what Mr. Foss did? 

The Examiner: Oh, no. 

Mr. Spearman: That is the effect of the question. He 
is asking him about the curves those men used. 

Mr. Hennessey: Those curves are accepted standards. 

The Examiner: I thought engineering was an exact 
science. 

Mr. Spearman: I object to Mr. Davis testifying as to 
what he thinks, or discussing, as the question was put, the 
curves which some other witness had in mind when he was 
making an estimate. 

I have no objection to Mr. Davis testifying all day on the 
curves he worked on. 

The Examiner: Can you intelligently answer the ques¬ 
tion of Mr. Hennessey, Mr. Davis? 

The Witness: Yes, sir. 

The Examiner: Well, answer it. 

The Witness: The curve upon which I based my predic¬ 
tion of interference, as I specified at the time, was the curve 
which was used about 1932 as a basis for the present recom¬ 
mended mileage separations for protections to the contours 
generally indicated in the Commission’s annual re- 

221 ports. And I believe that curve to have considerable 
value. It certainly has proved its worth from time 

to time. 

More recently the Commission in connection with certain 
broadcasters and broadcasting agencies have run what is 
knovm as a clear channel survey. The data from that has 
been gathered and is partially analyzed; from a partial 
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analysis of that the curve which I saw in use on th|e witness 
stand yesterday has been prepared, and at certain distances 
the intensities indicated thereon exceed those which were 
indicated in the 1932 curve. And at other distances they be¬ 
come less; in any case so far as the interference to I WOL is 
concerned which would occur if it were to operate with the 
assignment here requested I would expect severe objection¬ 
able interference within its 1 mill ivolt contour. 

i 

i 

By Mr. Hennessey: | 

Q. Now, just one more question, Mr. Davis. Iil discuss¬ 
ing interference with WJEJ you spoke of the att^ntuation 
characteristics of that territory. A. Yes, sir. I 
Q. Can you give us the field that you used? A.i Yes, sir. 
In my opinion the conductivity in and around Washington, 
D. C., or perhaps I should say around it in the rural terri¬ 
tory is generally about 4 x 10"^^ electromagnetic units, while 
within the City of course it would be somewhat les^. 

May I remark too that I think Mr. Foss stated |he found 
3 X 10"^^ in the City of Washington. That I believe to be 
reasonable. But in my opinion the conductivity in 
222 this general geographic area and outside the City of 
Washington is about 4 x 10■^^ That is ba^ed upon 
records of the engineering department and an analysis of 
various field strength versus distance curves which have 
been accumulated over that territory. | 

Hr. Hennessey: Thank you. That is all I havq. 

Cross-Examination 

By Mr. Smith: | 

Q. Mr. Davis, you heard the testimony concerning the 
height of the present antenna of WOL and its location, did 
you not, sir? A. Yes, sir. | 

Q. What would you say as to the probable efficiency of 
inefficiency of that antenna structure? A. It is very prob¬ 
able that the efficiency of that radiator is not equ^l to that 
specified in Rule 131 for local stations, that is, 40 haillivolts 
per meter unattenuated at 1 mile for 100 watts. I think it 
is undoubtedly considerably less than that. 

Q. Considerably less than that? A. Yes. 

Q. And what is the required height now for attenuation 
for such a local station at WOL? A. It is approjdmately 
140 feet vertical height. i 
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Q. And the present antenna is how high, do you remem¬ 
ber? A. Yes, sir, I have a record of that. The application 
for renewal of license states that the vertical height is 68 
feet and the flat top 88 feet. 

223 I have also seen the antenna and I believe those 
figures to be approximately correct. 

Q. And it is true, is it not, Mr. Davis, that a substantial 
increase in the efficiency of the WOL radiating system 
would substantially increase their good service area and in¬ 
crease the value and the satisfactory characteristic signal 
now laid down by WOL throughout Washington? A. Yes, 
sir. 

Mr. Smith: That is all. 

The Examiner: Mr. Spearman? 

Cross-Examination 
By Mr. Spearman: 

Q. Mr. Davis, do you know an3d:hing about the limita¬ 
tions placed on the height which the city authorities of 
Washington and municipal authorities of the city govern¬ 
ment will permit in the way of erecting an antenna on top 
of a 10-story building? A. Nothing. 

Q. Do you have any general knowledge on the subject? 
A. Well, it may be possible there are restrictions. I have 
no knowledge of the Washington district restrictions on 
such heights. 

Q. Do you know as a matter of fact in cities of this size 
all over the country from general knowledge that there are 
requirements which have to be complied with? 

Mr. Berry: I think the building restrictions would be 
the best evidence of that, Mr. Examiner, and not what this 
man mav know about it. 

The Examiner: I think so, too. 

224 Mr. Spearman: All right. 

By Mr. Spearman: 

Q. Mr. Davis, I believe you said the service area of the 
proposed station would be limited to 4 or 5 millivolts in 
your own estimate that you gave? A. Yes, sir. 

Q. Taking your testimony and summing it up in one 
sentence, so far as interference to other stations is con- 
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cerned the conclusion reached or to be reached from you as 
an expert opinion is that the erection and operation of this 
station as proposed in this application would no|; interfer¬ 
ence with any other existing station; is that not so f A. That 
is correct. 

Q. And then the station could be erected and serve that 
part of its service area within which it laid down 4 or 5 
millivolts without interference from exsisting stations, 
couldn’t it? A. Yes, sir. 

Q. In other words, it could give that amount 0f service 
without interfering with anybody else, and then the ques¬ 
tion of interference with other stations I take it is out? A. 
I have so stated. i 

Mr. Spearman: Thank you. That is all. ! 

Mr. Smith: I have two additional questions ,now, Mr. 
Examiner. 

_ _ ' I 

The Examiner: Proceed, Mr. Smith. | 

I 

225 Further Cross-Examination | 

By Mr. Smith: i 

Q. In the event, Mr. Davis, that WNAC and WFBM 
were to operate with 5 kilowatts at night to what contour 
of WOL would the interference result? A. Oh, that would 
be approximately the 10 millivolt contour. 

Q. And is there anything that you know of thalj is in the 
Commission’s regulations wliich prohibits the licensee of 
WOL from moving that antenna they have on top of the 
Annapolis Hotel provided they selected a satisfactory site? 
A. No, sir. I 

Mr. Smith: That is all. | 

1 

Further Cross-Examination | 

By Mr. Spearman: 

i 

Q. As a matter of fact you know they have ah applica¬ 
tion on file now to do just exactly that, haven’t they, Mr. 
Davis ? A. I have heard in the hearing that such ^ appli¬ 
cation is on file. j 

_ i 

Mr. Spearman: We ask the Examiner to take judicial 

knowledge of the pendency of an application toi do just 

exactly that. i 
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By Mr. Spearman: 

Q. Now, Mr. Davis, Mr. Smith asked you what would 
happen to increasing the interference to WOL if WFBM 
and WNAC should be permitted to operate with 5 kilowatts 
power at night. In the first place, that is not permitted by 
the existing regulations of the Commission, is it? 

226 A. No, sir. 

Q. If the regulations should be amended to permit 
that and WOL was interfered with by their increase in 
power so as to limit it while operating with 1000 watts to its 
10 millivolt per meter contour line would it not also be just 
as reasonable and just as possible to increase the operating 
power of WOL to 5 kilowatts, and when you do that would 
not the ratio of interference between it and those stations 
remain constant? A. Between it and those two stations 
mentioned, yes, sir. 

Q. And it would therefore bring about no additional 
interference to them over what they have at present so far 
as limiting their service area is concerned? A. You mean 
WNAC and WFBM? 

Q. That is right. A. No, sir. 

Q. That WJEJ application to operate with 50 watts at 
night which you referred to as being a pending application, 
and which I made question about under the objection I 
raised, which was overruled, do you consider the operation 
of a station with 50 watts good engineering practice, Mr. 
Davis? A. No. Wliere it is possible it is generally desir¬ 
able that local stations operate with at least 100 watts night. 

Q. How many stations is the Commission permitting to 
operate with as low as 50 watts power at night? A. About 
four or five. 

227 Q. And what is the general policy of the engineer¬ 
ing department with respect to permitting or recom¬ 
mending to the Commission to grant operation of 50-watt 
stations ? 

Mr. Berry: We object to the question, Mr. Examiner, as 
to the policy of some department. 

The Examiner: Sustained. 

Mr. Spearman: I think that is all. 

The Examiner: Any further questions? (No response.) 

(Witness excused.) 
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I 

Mr. Spearman: Mr. Examiner, may I get this statement 
in the record about this putting a tower on a building? 

The Examiner: Yes, Mr. Spearman. I 

Mr. Spearman: May we ask the Examiner to take judi¬ 
cial notice of the existing laws of the District of jColumbia 
with respect to erection of such antennas on top! of build¬ 
ings, and for the convenience of the Examiner I will be glad 
to secure and provide him with that. 

The Examiner: I will appreciate that very mucli. 

Mr. Spearman: That is all. 

The Examiner: If any of you gentlemen have any inten¬ 
tion of submitting any proposed findings in this case I want 
them within twenty days, June 10 being the deadline. 

That is all in this case. | 

(Whereupon, at 11:10 o’clock a. m., the hearing in the 
above-entitled matter was concluded.) ' 


228 Endorsed: Docket No. 3856 App Exhibit; 1 Hear¬ 
ing before Federal Communications Commission 

5/20/36 Ward & Paul, Official Reporters 

i 

American Broadcasting Company | 

Accounts \ 

April 30,1936. | 

Peters, Smith & Company | 

Accoimtants and Auditors 

I 

National Press Building 

Washington, D. C. I * 

229 American Broadcasting Company ' 

Balance Sheet-April 30, 1936 

Assets I 

j 

$14,174.43 
$12,912.28 i 

1,549.60 11,362.68 


814.72 

316.25 $26,668.08 


Current Assets :— 

Cash on hand and in bank 
Accounts Receivable 
Less Commissions 

Accounts Receivable—Employees 
Notes Receivable 
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Fixed Assets (At cost less depreciation) 
Equipment 

Furniture and Fixtures 
Automobiles 


$ 9,037.19 
3,046.20 

1,737.64 13,821.08 


Other Assets :— 

Receiver—Federal-American National 
Bank & Trust Company 
Franchise 


Lidbilities 


Current Liabilities 
Accounts Payable 
Reserve for Federal Income Tax 


$ 156.07 

1,000 1,156.07 


$41,645.18 


$ 1,743.25 

2,067.00 $ 3,810.25 


Deferred Income :— 

Prepaid Sales 

Capital Stock and Surplus :— 
Capital Stock 

Surplus:— as at January 1, 1936 
Less adjustments 


Profit for four-month period 
ending April 30, 1936 


1,875.24 

$ 1,000.00 

$27,859.85 

1,925.82 


$25,934.03 

9,025.66 34,959.69 35,959.69 


$41,645.18 


231 AMERICAN BROADCASTING COMPANY 
i W 0 L STUDIO PROGRAM 


229 m 1310 kc. 

MONDAY, MAY 11,1936 

am 7-9:15 L.L. MUSICAL CLOCK: recorded program fea¬ 
turing Art Brown, knowm as ‘‘Rise and Shine’’ man,— 
time announcements each five minutes,—weather re¬ 
ports,—Transradio news,—two five minute periods— 
commercial announcements. 

9:15-9:30 N JACK BARRY: vocal and piano entertain¬ 
ment from station W M C A, New York via Intercity- 
net. Sustaining. 

9:30-9:35 L.L. POLICE FLASHES: descriptions and in¬ 
formation concerning missing persons, remote pickup 
direct from Police Headquarters. Conducted by Ser¬ 
geant Rank. Sustaining. 

9:35-45 L.R. PIANO SOLOS: recorded piano selections. 
Commercial announcements interspersed. 
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9:45-50 L.L. TRANSRADIO BULLETINS: world -wide 
news events via direct wire teletype. Announced by 
Robert Hurleigh. Sustaining. ' 

9:50-10 L.R. ORGANESQUE. Organ recording.- Com¬ 
mercial announcements interspersed. I 

10- 10:15 L.T. MORNING CONCERT: light concert music 

from Langlois Wentworth Transcription Library. Com¬ 
mercial Announcements. 

10:15-10:45 L.R. MUSICAL MERRY GO ROUND: re¬ 
corded music with no announcements except regula¬ 
tion announcement of type of program. Sustaining. 

10:45-ll :00 L.T. HALL-JOHNSON NEGRO | CHOIR: 
Transcription made by this noted group of singers. 
Sustaining. • 

11- 11:15 L.R. MORNING DANCE-A-Pation:, recorded 

dance music with commercial announcements. 
11:15-11:30 L.T. HARLEM FANTASY: specially ar¬ 
ranged feature from Standard Transcription Library. 
Commercial announcements. 

11:30-ll :45 L.L. FIDDLING DOUGHBOY: Bu|i Gilbert, 
world war veteran in violin solo program dedicated to 
veterans in service hospitals. Sustaining. i 
11:45-12 noon L.T. W P A PROGRAM: electrically tran¬ 
scribed music made by Works Progress Admihistration 
Orchestra. Sustaining. 

12:-12:03 L.L. LOST AND FOUND: items furbished by 
Lost and, Found Bureau of Washington Timeis-Herald. 
Read by Bob Hurleigh, Sustaining. 

12:03-12:15 L.T. LUNCHEON CONCERT: salpn music 
from Langlois Wentworth Transcription | Library. 
Commercial announcements. I 

12:15-12:30 L.L. TRANSRADIO NEWS BULLETINS: 
world wide news events via direct wire teletype. An¬ 
nounced by Ted Ostenkamp. Sustaining. ! 

232 p.m. 12:30-12:45 L.L. WALKATHON REPORT¬ 
ER : information concerning Walkathon contest. 
Recorded music conducted by Irv Friedberg. 
Commercial. 

12:45-1 L.R. LUNCHEON DANCE MUSIC: recorded 
dance music, commercial annoxmcements. 

1-1:30 N. ZEKE MANNERS AND HIS GANG? hillbilly 
music and comedy by former RKO troupe, fntercity 
network. CommerciaL i 
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1:30-2:15 L.K. MUSIC ONLY: recorded music with no 
anouncements except regulation announcement of type 
of program at each quarter hour. Sustaining. 

2:15-2:45 N. MUSICAL POTPOUKEI: String ensemble 
and organ from W M C A, New York via Intercity net. 
Sustaining. 

2:45-2:50 L.L. TRANSRADIO NEWS FLASHES': world 
wide news items via direct wire teletype. Announced 
by Ted Ostenkamp. Sustaining. 

2:50-3 L.T. MUSICAL INTERLUDE: music from Stand¬ 
ard Radio Transcription Library. Commercial an¬ 
nouncements. 

3- 3:15 N. STRING TRIO: light concert music from W M 

C A via Intercitv Network. Sustaining. 

3:15-3:30 L.T. AFTERNOON CONCERT: electricallv 
transcribed concert music from Langlois Wentworth 
library. Commercial Announcements. 

3:30-3:34 L.L. PHIL BOBYS’ PROGRAM: horse race 
results from Pimlico Race Track, sponsored by Phil 
Bobys^ Clothing Store. 

3:34-3:45 L.T. MUSICAL INTERLUDE: novelty musical 
compositions from Standard Record Library. Com¬ 
mercial announcements interspersed. 

3:45-4 L.R. DANCE MUSIC: dance recordings with com¬ 
mercial announcements interspersed. 

4- 5 L.L. TODAY’S WINNERS: baseball scores at half 

innings; race results from all tracks; recorded music; 
commercial announcements; conducted by Ted Osten¬ 
kamp. 

5- 5:45 L.L. FANTASTICAL FACTS: strange facts mostly 

of educational nature,—commercial announcements,— 
recorded music,—conducted by Frank Young and Ste¬ 
phen McCormick. 

5:45-6 L.L. WALKATHON REPORTER: advance infor¬ 
mation regarding Walkathon contest,—recorded music. 
Commercial. 

6- 6:15 L.L. TODAY IN SPORTS: resume of all sports 

events of the day conducted by Ted Ostenkamp. Sus¬ 
taining. 

6:15-6:20 L.R. MUSICAL INTERLUDE: concert records 
with commercial announcements interspersed. 
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6:20-30 L.L. TRANSRADIO NEWS: world wide news 
events via direct wire teletype. Stephen McCormick 
announcing. Sustaining. 

233 6:30-45 L.T. PAINT PARADE: specially arranged 

transcribed musical show sponsored hy Hugh 
Reilly Paint Company,—^local concern. 

6:45-7 L.R. REGAL REVUE: specially arranged recorded 
musical program sponsored by Regal Rug Cotnpany. 

7:00-7:15 N. FIVE STAR FINAL: dramatizations of news 
events of the day sponsored by Remington Rhnd, from 
Intercity network. 

7:15-30 L.L. NEWS SPOTLIGHT: highlights in the day’s 
news. Commentator, Authur Reilly of editorial staff 
of Washington Herald. Sustaining. 

7:30-45 L.L. NAT LEWIS AND FRANK YOUlSfG: ‘‘Old 
Favorites Club”, vocal and piano selections of favor¬ 
ite old songs. Sustaining. I 

7:45-8 N. TRUE DETECTIVE MYSTERIES* j drama¬ 
tized true detective mysteries from magazine| of same 
name. Sustaining. From Intercity network, i 

8-8:15 L.L. PEOPLES ’ COUNSEL: William A. Roberts, 
peoples’ counsel for District of Columbia in discussion 
of legislature particularly interesting locally. Sustain¬ 


ing. 


8:15-8:45 L.T. PETITE MUSICALE: specially arranged 
concert from Standard Radio Transcription i Library. 
Commercial announcements interspersed. ! 

8:45-9 L.R. DANCE MUSIC: recorded dance music. Com¬ 
mercial announcements interspersed. I 

9- 9:15 L.L. JERRY JUNKIN AND JOSEPHINl? COLE: 

vocal and violin recital, semi classical. Sustaining. 
9:15-9:30 L.L. JERRY TAYLOR: news commentator. 
Sustaining. 

9:30-10 L.R. W O L CONCERT: recorded concert music. 
Sustaining. 

10- 10:15 L.R. DANCE TUNES: recorded dance music. 

Sustaining. 

10:15-10:30 L.T. THE GAITIES: specially arranged tran¬ 
scribed musical program from Standard Radio Tran^ 
scription Library. Sustaining. | 

10:30-10:45 N. LEROY SMITH’S ORCHESTRA: dance 
orchestra from W M C A, New York. Sustaining. 
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10:45-11 L.L. TRANSRADIO NEWS: world \vide news 
items via direct wire teletype. Sustaining. Stephen 
McCormick announcing. 

11-11:30 L.L. CHERNERVILLE VARIETIES: featuring 
Art Brown in informal program, recorded music,— 
sponsored bv Joe Cherner Motor Company. 

11:30-11:55 N. ^MANNY LA PORTE’S ORCHESTRA: 
dance orchestra from Philadelphia. Intercity Network. 
Sustaining. 

11:55-12 L.L. TRANSRADIO NEWS: world wide news 
events via direct wire teletype. Announced by Stephen 
McCormick. Sustaining. 

12:00 SIGN OFF. 

234 AMERICAN BROADCASTING COMPANY 

W 0 L STUDIO PROGRAM 
229 m 1310 kc. 

TUESDAY MAY 12,1936. 

am 7 *.00-9:15 L. MUSICAL CLOCK: Recordings, time an¬ 
nouncements every five minutes, weather reports, two 
five-minute Transradio News periods featuring Art 
Brown, known as “The Rise and Shine Man”. Com¬ 
mercial and civic announcements. 

9:15-9:30 N. CHARLES REX: Reads poetry against back¬ 
ground of music, also is baritone singer. Piano ac¬ 
companist. Network sustaining. 

9:30-9:35 L.L. POLICE FLASHES: Remote broadcast 
of missing persons direct from Police Headquarter" 
Conducted by Sergeant Rank. Sustaining. 

9:35-9:45 L.R. FRANCES LANGFORD: Recordings in¬ 
terspersed with commercial announcements. 

9:45-9:50 L.L. TRANSRADIO NEWS: World wide news 
bulletins via direct wire teletype. Announced by Robert 
Hurleigh. Sustain. 

9:50-10:00 L.R. SOUTHERN MELODIES: Songs of the 
south. Recordings interspersed with commercial an¬ 
nouncements. 

10:00-10:15 L.T. MORNING CONCERT: Light concert 
music from Langlois-Wentworth Transcription Li¬ 
brary. 


I 

. j 

1 
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I 

1 

10;15-10:45 L.R. MUSICAL MERRY-GO-ROUKD ; Re¬ 
corded music with unnecessary announcement^, except 
at regulated quarter hour for annuoncement jof type. 
Sustaining. ' 

10:45-ll :15 L.R. MORNING DANCE-A-PATION: Popu¬ 
lar dance records and commercial announcements. 
11:15-11:30 L.T. SYNCOPATED CLASSICS: Modern¬ 
ized arrangements of classical music from the Standard 
Radio Transcription Library. Sus. I 

11:30-ll :45 L.T. MALE QUARTET: Transcriptions from 
Standard Radio Library. Sustaining. I 

11:45-12:00 L.T. DANCE RYTHMS: Transcriptions 
from Standard Radio Library. Sustaining. 

12:00-12:03 L.L. LOST & POUND: Items furnished by the 
Lost and Found Bureau of the Washington! Times- 
Herald. Sustaining. ■ 

12:03-12:15 L.T. LUNCHEON CONCERT: Light con¬ 
cert music from the Langlois-Wentworth Library. 
12:15-12:30 L.L. TRANSRADIO NEWS: World wide 
news bulletins via direct wire teletype. Announced by 
Ted Ostenkamp. Sustaining. i 

12:30-12:45 L.L. WALKATHON REPORTER: Descrip¬ 
tion of activities at Walkathon Contest, remote! pickup. 
Conducted by Irv Friedberg. Commercial. 

12:45-l :00 L.L. CHURCH OF THE AIR: Sermon apd sing¬ 
ing of hymns conducted by Rev. Clark Porcey. Com¬ 
mercial. ! 

1:00-l :30 N. ZEKE MANNERS AND HIS GANG: Hill¬ 
billy troupe formerly on RKO CIRCUIT. Miisic and 
comedy. Intercity commercial. | 

1:30-2:15 L.R. MUSIC ONLY: 45 minutes of recordings 
with no announcements of any kind except those re¬ 
quired by the Federal Comminications Commission. 
235 pm 2:15-2:45 N. MUSICAL POTPOURRI: String 
ensemble and organ from the studios of WMCA, 
New York. Intercity sustaining. I 

2:45-2:50 L.L. TRANSRADIO NEWS: World wide news 
bulletins, via direct wire teletype. Announced by Ted 
Ostenkamp. Sustain. I 

2:50-3:00 L.T. MUSICAL INTERLUDE: Transcriptions 
from Standard Radio Library. Popular musip. Sus¬ 
taining. I 

j 

I 

I 

i 

i 

I 


i 

I 
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3:00-3:15 N. BROOK STEELE’S ORCHESTRA: From 
New York City. Intercity sustaining. 

3:15-3:30 L.R. AFTERNOON CONCERT: Concert re¬ 
cordings. 

3:30-3:34 L.L. PHIL BOBY’S PROGRAM: Race results 
from Pimlico Race Track. Commercial. 

3:34-3:45 L.R. ACCORDIAN ACES: Accordian records . 
interspersed with commercial announcements. 

3:45-4:00 L.R. TANGO RYTHMS: Dance records inter¬ 
spersed with commercial announcements. 

4:00-5:00 L.L. TODAY’S WINNERS: Baseball results 
by half innings via Western Union ticker. Horse race 
results bv leased wire to the BULLETIN. Recorded 
music interspersed with commercial announcements. 
Conducted by Ted Ostenkamp. 

5:00-5:45 L.L. FANTASICAL FACTS: Strange facts 
primarily of educational nature. Interspersed with 
commercial announcements and recorded music. Con¬ 
ducted by Frank Yound and Stephen McCormick. 

5:45-6:00 L.L. WALKATHON REPORTER: Description 
of activities at Walkathon contest. Remote pickup. 
Conducted by Irv Friedberg. Commercial 

6:00-6:15 L.L. TODAY IN SPORTS: Daily resume of all 
sporting events. Conducted by Ted Ostenkamp. Sus¬ 
taining. 

6:15-6:20 L.T. FREE TREAD PROGRAM: Commercial 
transcription sponsored by Boyce and Lewis, local shoe 
firm. 

6:20-6:30 L.L. TRANSRADIO NEWS AND EDITO¬ 
RIAL: World wide news events via direct wire tele¬ 
type. Announced by Stephen McCormick. Editorial 
comment of local interest by Charles Benford. 

6:30-6:45 L.T. PAINT PARADE: Musical show spon¬ 
sored by Hugh Reilly, local paint concern. Electrical 
transcription. 

6:45-7:00 L.R. REGAL REVUE: Recorded music spon¬ 
sored by Regal Rug Co. 

7:00-7:15 N. FIVE STAR FINAL: Dramatized news 
events of the day from New York City. Sponsored by 
Remington-Rand. 

7:15-7:30 L.L. NEWS SPOTLIGHT: News commentator. 
Arthur Reilly of the Washington Herald. Sustaining. 
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7:30-7:45 L.L. CLAEENCE ALBRIGHT: Tenor. Con¬ 
cert music with piano accompanist. Local siistaining. 
7:45-8:00 N. TRUE DETECTIVE MYSTERIES: Drama¬ 


tization of true detective stories taken from magazine 
of same name. Intercity network sustaining.! 

8:00-8:15 L.R. DANCE MUSIC: Recordings interspersed 
with commercial announcements. ' 


8:15-8:30 L.L. JOHNNIE WESTBROOK ENTERTAIN¬ 
ERS: Vocal and string ensemble. Local sustaining. 
PM 8:30-8:40 L.L. CLARENCE DIGGS :| Popular 

236 vocalist with piano. Commercial. Sponsored by Phil 
Bobys Company. 

8:40-9:00 L.R. DANCE MUSIC: Recordings interspersed 
with commercial announcements. 

9:00-9:15 L.L. CHRISTIAN WITNESS LEAGUE: Songs 
and talk conducted by Rev. Slaght. Commercial. 

9:15-9:30 L.L. OUR CONSTITUTION: Talk on the U. S. 
Constitution by Dr. Charles Pergler, Professor of law 
and economics at the National University. Ix)cal sus¬ 
taining. 

9:30-9:35 L.L. WALKATHON: Description of I activities 
at Walkathon Contest. Remore pickup. Conducted 
by Irv Friedberg. Commerc. | 

9:35-10:00 L.R. W.O.L. CONCERT: Excerpts fi^om Bach. 
Sustaining. ! 

10:00-10:30 L.L. NORTHERN DRAMATIC COMPANY': 
Original plays by Ronald Dawson. Local sustaining. 

10:30-10:45 N. BILLY HAYS ORCHESTRA: Dance or¬ 
chestra from Philadelphia. Intercity sustaining. 

10:45-11:00 L.L. TRANSRADIO NEWS: Announced by 
Stephen McCormick. World wide News evehts via di¬ 
rect wire teletype. Sustaining. I 

11:00-ll :30 L.L. CHERNERVILLE VARIETIES: Fea¬ 
turing Art Brown. Recorded music. Spoi^sored by 
Joe Chemer Motor Company. | 

11:30-11:45 N. MANNY LAPORTE’S ORCHESTRA: 
Dance orchestra from Philadelphia. Intercity network 
sustaining. 

11:45-11:55 L.L. TRANSRADIO NEWS: Wq'rld wide 
news events via direct wire teletype, sustaining. 

12:00-MIDNIGHT. SIGN OFF. | 
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237 AMERICAN BROADCASTING COMPANY 

W 0 L STUDIO PROGRAM 

229 m — 1310 kc. 

WEDNESDAY, MAY 13,1936 

am 7-9:15 L.T. MUSICAL CLOCK,: recordings inter¬ 
spersed with commercial announcements,—^time an¬ 
nouncements each five minutes,—^weather reports,— 
civic announcements,—conducted by Art Brown, known 
as ‘‘Rise and Shine” man. NEWS FLASHES. 

9:15-30 N NANCY CLANCY, vocal and piano. Intercity 
network. Sustaining. 

9:30-35 L.L. POLICE FLASHES: information concerning 
missing persons, remote pickup direct from Police 
Headquarters. Sergeant Thompson speaker. Sustain¬ 
ing^. 

9:35-9:45 L.R. ORGANESQUE: organ recordings, sus¬ 
taining. 

9:45-9:50 L.L. TRANSRADIO NEWS: world wide news 
events, via direct wire teletvpe. Sustaining. CON¬ 
DUCTED BY BOB HURLEIGH. 

9:50-10 L.R. POPULAR VOCALS: vocal recordings. Sus¬ 
taining. 

10-10:15 L.T. MORNING CONCERT: light concert tran¬ 
scriptions from Langlois Wentworth Transcription 
Librarv. Sustaining. 

10:15-10:45*' L.T. MUSICAL MERRY GO ROUND: rec¬ 
ords without unnecessary announcements, except reg¬ 
ulation quarter hour of tvpe of program. Sustaining. 

10:45-ll :15 L.R. MORNING DANCE-A-PATION: dance 
recordings with commercial announcements inter¬ 
spersed. 

11:15-11:30 L.T. OLD AND NEW SONGS: modem mel¬ 
odies contrasted with old popular melodies. Standard 
Transcription Library. Sustaining. 

11:30-12 L.T. CRAZY QUILT: specially arranged fea¬ 
ture from Standard Transcription Library. Sustain¬ 
ing. 

12:00-12:03 L.L. LOST AND FOUND: items supplied by 
Lost and Found Bureau of Washington Times-Herald. 
Sustaining. Conducted by Robert Hurleigh. 
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12:03-12:15 L.T. LUNCHEON CONCERT: Light concert 
music from Langlois-Wentworth Transcription Li¬ 
brary. Sustaining. 

12:15-12:30 L.L. TRANSRADIO NEWS: world wide news 
events via direct wire teletype. Conducted by Ted 
Ostenkamp. Sustaining. 

12:30-12:45 L.L. WALKATHON REPORTERI: advance 
announcements on Walkathon contest. Conducted by 
Irv Friedberg. Commercial. Recorded music. 

12:45-1:00 L.R. ORGAN MELODIES: organ recordings. 
Commercial Announcements interspersed. 

1-1:30 N. ZEKE MANNERS AND HIS GANGj: Hillbilly 
music and comedy by former RKO circuit troupe. From 
Intercity New. Commercial. I 

1:30-2:15 L.R. MUSIC ONLY: recorded music without 
unnecessary announcements, except at regulated quar¬ 
ter hour for announcement of type Sustaining. 

238 p.m. 2:15-2:30 N. MUSICAL POTPOURRI: String 
Ensemble and organ from Intercity Net. Sus¬ 
taining. ' 

2:30-2:45 L.R. WALTER REED REQUESTS p records 
requested by and dedicated to special wards |at Walter 
Reed Hospital for World War Veterans. Sustaining. 

2:45-2:50 L.L. TRANSRADIO NEWS: world Vide news 
items via direct wire teletype. Announced by Ted Os¬ 
tenkamp. Sustaining. i 

2:50-3 L. T. MUSICAL INTERLUDE: Light concert 
music from Langlois Wentworth Transcription Li¬ 
brary. Commercial announcements Interspersed. 

3- 3:15 N. BROOKE STEELE^S ORCHESTRA: dance 

orchestra from New York. Intercity Net. Sustaining. 

3:15-3:30 N ROBERT KELLER: organist from New 
York via Intercity net. Sustaining. | 

3:30-3:34 L.L. PHIL BOBYS ^ PROGRAM: hor^e race re¬ 
sults from Pimlico Race Track. Commercial. 

3:34-4 L.R. SWING MUSIC: recorded music of‘‘swing” 
type with commercial announcements interspersed. 

4- 5 L.L. TODAY’S WINNERS: Baseball scofe by half 

innings; race results from all tracks running!; recorded 
music; commercial announcements interspersed; con¬ 
ducted by Ted Ostenkamp. 
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5- 5:45 LiL. FANTASTICAL FACTS: strange facts 

largely of educational nature, recorded music; commer¬ 
cial announcements. Conducted by Frank Young and 
Stephen McCormick. 

5:45-6 L:L. WALKATHON REPORTER: account of 
events at Walkathon contest. Remote pickup direct 
from contest. Conducted by Irv Friedberg. Com¬ 
mercial. 

6- 6.T5 L.L. TODAY IN SPORTS: resume of the day’s 

sports events. Conducted by Ted Ostenkamp. Sus¬ 
taining. 

6:15-6:20 L.R. MUSICAL INTERLUDE: records with 
commercial announcements. 

6:20-6:30 L.L. TRANSRADIO NEWS AND EDITO¬ 
RIAL: World wide news items via direct wire tele¬ 
type read by Stephen McCormick; editorial comment 
on subjects of local interest by Charles Benford. Sus¬ 
taining. 

6:30-6:45 L.T. PAINT PARADE: Specially recorded 
musical show sponsored by Hugh Reilly, local paint 
concern. 

6:45-7 L,R. REGAL REVUE: RECORDED MUSICAL 
FEATURE sponsored by Regal Rug Company. 

7- 7:15 N. FIVE STAR FINAL: dramatizations of new’s 

of the day sponsored by Remington Rand. From In¬ 
tercity Network. 

p.m^. 7:15-7:30 L.L. NEWS SPOTLIGHT: Arthur 
239 Reilly, news commentator from The Washing¬ 

ton Herald. Sustaining. 

7:30-7:45 L.T. WPA PROGRAM: transcribed music of 
‘‘Schubert Group” from Works Progress Administra¬ 
tion. Sustaining. 

7:45-8 N. TRUE DETECTIVE MYSTERIES': dramati¬ 
zation of true detective stories from magazine of that 
name. Sustaining. From Intercity net. 

8- 8:15 L.T. TREASURE CHEST: specially arranged 

musical feature from Standard Transcription Library. 
Commercial announcements. 

8:15-8:30 L.L. GOOD MUSIC FOR EVERYONE: discus¬ 
sion of modern and classical compositions and com¬ 
posers by Nathan 'Weinberg, noted writer on musical 
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subjects and teacher of violin at Washington Musical 
Institute. Sustaining. 

8:30-8:45 L.T. BELL CAB-A-EET: specially arranged 
musical program sponsored by Bell Cab Company. 
8:45-9 L.T. CONCERT GEMS: well known concert selec¬ 
tions from Langlois Wentworth Transcription Library. 
Sustaining. ^ 

9- 9:30 N. PAUL MARETLL^S ORCHESTRA: dance or¬ 

chestra from New York. Intercity Net. Sustaining. 
9:30-10 L.T. W 0 L CONCERT: symphonic music from 
Langlois Wentworth Transcription Library. Sus¬ 
taining. I 

10- 10:30 L.T. TUNING AROUND: specially iarranged 

feature from Standard Transcription Library. Sus¬ 
taining. 

10:30-10:45 L.R. DANCE MUSIC: recorded dance music. 
Sustaining. 

10:45-11:00 L.L. TRANSRADIO NEWS: world wide' 
news items via direct wire teletype. Announced by 
Stephen McCormick. Sustaining. I 

11- 11:30 L.L. CHERNERVILLE VARIETIES: featur¬ 

ing Art Brown in informal recorded musical show. 
Sponsored by Joe Cherner Motor Co. 

11:30-11:45 MANNY LA PORTE’S ORCHESTRA: 
dance orchestra from Philadelphia. Intercity net. 
Sustaining. 

11:45-55 JOE FRASETTO’S ORCHESTRA: dance or¬ 
chestra from Philadelphia. Intercity net. | Sustain- 
ing. i 

11:55-12 TRANSRADIO NEWS: world wide ndws items 
via direct wire teletype. Announced by Stephen Mc¬ 
Cormick. Sustaining. | 

12- midnight. SIGN OFF. j 

240 AMERICAN BROADCASTING COMPANY 

W 0 L STUDIO PROGRAM | 

229 m 1310 kc. I 

i 

THURSDAY, MAY 14, 1936 | 

am 7:00-8:00 L.L. MUSICAL CLOCK: Recordings, time 
announcements every five minutes, weather! reports, 
two five-minute Transradio News periods featuring 
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Art Brown, known as ‘‘Rise and Shine” man. Commer¬ 
cial and Civic announcements. 

8:00-8:45 N. MORNING MATINEE: Don Bestor’s or¬ 
chestra with Nellie Revel and Joan Marsh, prominent 
Stage star. Program originates in the studios of WOR 
and is brot to this station via the Mutual Broadcasting 
System. Sponsored by the Hecht Dept. Store of Wash¬ 
ington. 

8:45-9:15 L.L. MUSICAL CLOCK: Time announcements 
every five minutes, weather reports. Features Art 
Brown. Music by recordings. Commercial and civic 
announcements. 

9:15-9:30 N. RUTH ROBBINS: Singer accompanied by 
piano. Intercity Sustaining. 

9:30-9:34 L.L. POLICE FLASHES: Remote broadcast of 
missing persons direct from police headquarters con¬ 
ducted by Sergeant Rank. 

9:34-9:45 L.R. PIANO LOGS: Piano records interspersed 
by commercial announcements. 

9:45-9:50 L.L. TRANSRADIO NEWS: World wide news 
bulletins by a direct wire teletype, announced by 
Robert Hurleigh. Sustaining. 

9:50-10:00 L.R. MUSICAL NOVELTIES: Recordings 
interspersed with commercial announcements. 

10:00-10:15 L.T. MORNING CONCERT: Light concert 
music from Langlois-Wentworth Transcription Li- 
brarv. 

10:15-10:40 L.L. ART BROWN AT THE CONSOLE: 
Organ program broadcast direct from the Fox Theatre 
by Art Brown. Sustaining. 

10:40-ll :00 L.R. LADIES OF THE AIR: Recordings in¬ 
terspersed with commercial announcements. 

11:00-ll :30 L.R. MORNING DANCE TIME: Records in¬ 
terspersed with commercial announcements. 

11:30-12:00 L.T. NOW AND THEN: Electrical transcrip¬ 
tion from Standard Radio Library. Sustaining. 

12:00-12:03 L.L. LOST AND FOUND: Items furnished by 
the lost and found bureau of the Washington Times- 
Herald. Sustaining. 

12:03-12:15 L.T. LUNCHEON CONCERT: Light concert 
music from Langlois-Wentworth Transcription Li¬ 
brary. 
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12:15-12:30 L.L. TBANSRADIO BULLETIN$: World¬ 
wide News Bulletins by direct wire teletype announced 
by Ted Ostenkamp. ! 

12:30-12:45 L.L. WALKATHON REP0RTER|: Descrip¬ 
tion of activities at Walkathon Contest, remote pickup. 
Conducted by Irv Friedberg. Commercial, i 
12:45-l :00 L.T. LUNCHEON CONCERT: Light concert 
music from Langlois-Wentworth Transcription Li¬ 
brary. Sustaining. i 

1:00-l :30 N. ZEKE MANNERS AND HIS GANG: Hill¬ 
billy troupe formerly on RKO circuit. Music and 
comedy. Intercity commercial. I 
241 pm 1:30-2:15 L.R. MUSIC ONLY: 45 minutes of 
recordings with no announcements of any kind 
except those required by the Federal Comnaunications 
Commission. i 

2:15-2:45 N. MUSICAL POTPOURRI: String ensemble 
and organ from the studios of WMCA, New |York. In¬ 
tercity sustaining. I 

2:45-2:50 L.L. TRANSRADIO NEWS: World 'wide news 
bulletins, via direct wire teletype. Announded by Ted 
Ostenkamp. Sustaining. I 

2:50-3:00 L.T. MUSICAL INTERLUDE: Transcriptions 
from Standard Radio Library. Popular music. Sus¬ 
taining. I 

3:00-3:15 N. BROOK STEELES: ORCHEST^IA: From 


New York City. Intercity sustaining. I 

3:15-3:30 N. BOB KELLER: Organ program'from stu¬ 
dios of WMCA. Intercitv sustaining. 

3:30-3:34 L.L. PHIL BOBY’S PROGRAM: Rhce results 
from Pimlico Race Track. Commercial. | 


3:34-4:00 L.R. MUSICAL INTERLUDE: Recordings in¬ 
terspersed with commercial announcementsL 
4:00-5:00 L.L. TODAY ^S WINNERS: Baseballj results by 
half innings via Western Union ticker. Horse race re¬ 
sults by leased wire to the BULLETIN, j Recorded 
music interspersed with commercial announcements. 
Conducted by Ted Ostenkamp. i 

5:00-5:45 L.L. FANTASTICAL FACTS: StrUge facts 
primarily of educational nature. Interspersed with 
commercial announcements and recorded mUsic. Con¬ 


ducted by Frank Young and Stephen McCo|rmick. 
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5 ;45-6:00 L.L. WALKATHON REPORTEK: Description 
of activities at Walkathon Contest. Remote pickup. 
Conducted by Irv Friedberg. Commercial. 

6:00-6:15 L.L. TODAY IN SPORTS: Daily resume of all 
sporting events. Conducted by Ted Ostenkamp. Sus¬ 
taining. 

6:15-6:20 L.T. FREE TREAD PROGRAM: Commercial 
transcription sponsored by Boyce and Lewis, local shoe 
firm. 

6:20-6:30 L.L. TRANSRADIO NEWS AND EDITO¬ 
RIAL: World wide news events via direct wire tele¬ 
type. Announced by Stephen McCormick. Editorial 
comment of local interest by Charles Benford. 

6:30- 6:45 L.T. PAINT PARADE: Musical show spon¬ 
sored by Hugh Reilly, local paint concern. Electrical 
transcription. 

6:45-7:00 L.R. REGAL REVUE: Recorded Music spon- 
. sored by Regal Rug Co. 

7:00-7:15 N. FIVE STAR FINAL: Dramatized news 
events of the day from New York City. Sponsored by 
Remington-Rand. 

7:15-7:30 L.L. NEWS SPOTLIGHT: News commentator, 
Arthur Reilly of the Washington Herald. Sustaining. 

7:30-7:45 L.L. SLOAN’S VARIETIES: Orchestra and 
singing acts direct from Sloan’s Clothing store of 
Washington. Announced by Joe Browm. Commercial. 

7:45-8:00 N. TRUE DETECTIVE MYSTERIES: Dram¬ 
atization of true detective stories taken from magazine 
of same name. Intercitv netw'-ork. Sustaining. 

8:00-8:15 L.L. JOE HOLMAN PRESENTS: Interviews of 
prominent figures in the sport world. Sustaining, 
p.m. 8:15-8:30 L.T. JOHNSON NEGRO CHOIR: 

242 Songs bv the choir of this same name. Sustain- 

ino*. 

8:30-8:45 L.T. TREASURE CHEST: Musical numbers 
from the Standard Radio Transcription Library. Sus¬ 
taining. 

8:45-9:00 L.L. SENATOR ROBERT F. WAGNER: Talk 
on the Housing Bill, This program was fed by WOL 
to the Intercity Network. Sustaining. 

9:00-9:15 L.L. MARY PENN: Piano numbers. Sustaining. 
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9:15-9:30 L.T. THE GAIETIES: Musicial s1|low from 
Standard Transcription Library. Sustaining. 
9:30-10:00 L.R. WOL CONCERT: Excerpts from 
Beethoven. Sustaining. i 

10:00-10:30 N. HAEOLD KNIGHT’S ORCgESTEA: 

Dance orchestra from Philadelphia. Sustaining. 
10:30-10:45 N. EARL DENNY’S ORCHESTRA: Dance 
orchestra from Philadelphia. Sustaining. I 

10:45-11:00 L.L. TRANSRADIO NEWS: Announced by 
Stephen McCormick. World wide news events via di¬ 
rect wire teletvpe. Sustaining. I 

11:00-ll :30 L.L. CHERNERVILLE VARIETIES: Fea¬ 
turing Art Brown. Recorded Music. Sponsored by 
Joe Cherner Motor Company. I 

11:30-11:55 N. OLIVER NAYLOR’S ORCHESTRA: 
Dance orchestra from Philadelphia. Intercity network 
sustaining. 

11:55-12:00 L.L. TRANSRADIO NEWS: World wide 
news events via direct wire teletype. Sustaihing. 

12:00-MIDNIGHT SIGN OFF. | 

243 AMERICAN BROADCASTING COMPANY 

WOL STUDIO PROGRAM | 

229m 1310 kc. | 

FRIDAY, MAY 15, 1936 | 

am 7:00-9:15 L. MUSICAL CLOCK: recordings, time an¬ 
nouncements every five minutes,—weather reports,— 
two five minute Transradio News periods,—rfeaturing 
Art Brown, known as ‘‘Rise and Shine” man. Com- 
mercial and civic announcements. | 

9:15-30 N. GRACE ROGERS,—vocal and pianp. Poular 
songs. Sustaining. | 

9:30-35 L.L. POLICE FLASHES: remote broadcast of 
missing persons direct from Police Headquarters,— 
conducted by Sergeant Rank. | 

9:35-45 L.R. ORGANESQUE: organ recordings 
9:45-50 L.L. TRANSRADIO NEWS: world kide news 
bulletins, via direct wire teletype, announced by Robert 
Hurleigh. Sustaining. | 

9:50-10:00 L.R. POPULAR VOCALS: vocal recordings 
10-10:15 L.T. MORNING CONCERT: Lighit concert 
music from Langlois-Wentworth transcription library. 


I 
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10:15-10:45 L.E. MOENING DANCE-A-PATION: popu¬ 
lar dance records and commercial announcements. 

10:45-11:00 N. Balladeers: concert trio from W M C A, 
New York. Sustaining. 

11:00-ll :15 L.L. CATHOLIC EVIDENCE GUILD: talk 
by Eev. E. P. Ament, commemorating the joint anni¬ 
versaries of papal encyclicals “On the Condition of 
Labor” and “On the Eeconstruction of the Social 
Order”. Sustaining. 

11:15-11:30 L.E. WALTZ THEMES: waltz recordings 
and commercial announcement. 

11:30-11:45 L.L. ALONG THEATEE EOW: prevue of 
motion picture and stage presentations for the week, 
conducted by Art Brown. Sustaining. 

11:45-12 noon L."E. HIT TUNES: records of music that 
has been listed as “Hit Tunes of the Week” by 
Variety Magazine. Commercial announcements inter- 
persed. 

12:00-12:03 L.L. LOST AND FOUND: items furnished by 
Lost and Found Bureau Of Washington Times-Herald. 
Sustaining. 

12:03-12:15 L.T. LUNCHEON CONCEET: electrical 
transcriptions from Langlois Wentworth Library. 

12:15-12:30 L.L. TEANSEADIO BULLETINS: world 
wide news bulletins, via direct wire teletype. An¬ 
nounced by Ted Ostenkamp. sustaining. 

12:30 12:45 L.L. WALKATHON EEPOETEE: DE- 
SCEIPTION of activities at Walkathon Contest,—re¬ 
mote pickup. Conducted by Irv Friedberg. Commer¬ 
cial. 

12:45-1:00 L.L. CHUECH OF THE AIE: Sermon and 
singing of hymns conducted by Eev. Clark Forcey. 
Commercial. 

1-1:30 N. ZEKE MANNEES AND HIS GANG: hillbilly 
troupe formerly on EKO circuit. Music and comedy. 
Commercial. 

1:30-2:15 L.E. DANCE TUNES: dance recordings and 
commercial announcements. 

2:15-2:45 N. MUSICAL POTPOUEEI: string ensemble 
and organ. Intercity network, sustaining. 

2:45-50 L.L. TEANSEADIO NEWS: World wide 




I 
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244 news events, via direct wire teletype. An¬ 

nounced by Ted Ostenkamp. sustaning. 

2:50-3:00 L.T. MUSICAL INTERLUDE: electribal tran¬ 
scription from Standard Radio Library. Commercial 
Announcements. I 

3- 3:15 N. BROOKE STEELE’S ORCHESTRAj: dance 

orchestra from New York, sustaining. 

3:15-3:30 L.T. AFTERNOON CONCERT: transcriptions 
from Langlois Wentworth Library. Light I Concert 
music. i 

3:30-3:35 L.L. PHIL BOBYS’PROGRAM: Commercial. 

Giving race results from Pimlico Race Track, i 
3:35-4:00 L.R. MUSICAL INTERLUDE: recordings in¬ 
terspersed with commercial announcements. ; 

4- 5 L.L. TODAY’S WINNERS: Baseball results by half 

innings via Western Union ticker: Horse race results 
by leased wire to the BULLETIN. Recorded tnusic in¬ 
terspersed with commercial announcements!. Con¬ 
ducted by Ted Ostenkamp. 

5- 5:45 L.L. FANTASTICAL FACTS: strange facts pri¬ 

marily of educational nature. Interspersed with com¬ 
mercial announcements and recorded musib. Con¬ 
ducted by Frank Young and Stephen McCormack. 
5:45-6 L.L. WALKATHON REPORTER: description of 
activities at Walkathon Contest,—remote pickup. Con¬ 
ducted by Irv Friedberg. Commercial. 

6- 6:15 L.L. TODAY IN SPORTS: daily resume of all 

sporting events. Conducted by Ted Ostenkamp. Sus¬ 
taining. i 

6:15-6:20 L.R. MUSICAL INTERLUDE: recordings in¬ 
terspersed with commercial announcements. 

6:20-6:30 L.L. TRANSRADIO NEWS AND EDITQRIAL: 
world wide news events via direct wire tepetype: edi¬ 
torial comment of local interest by Charles Behford. 

6:30-45 L.T. PAINT PARADE: musical show sponsored 
by Hugh Reilly,—local Paint concern. Electribal tran¬ 
scription. 

6:45-7 L.R. REGAL REVUE: recorded music sppnsored 


by Regal Rug Co. ' 

^7:15 N. FIVE STAR FINAL: dramatized news events 
of the day from New York City. Sponsored by iteming- 
ton Rand. 
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7:15-7:30 L.L. NEWS SPOTLIGHT: news commentator. 
Arthur Keilly of The "Washington Herald. Sustaining. 

7:30-45 L.L. SIDEWALK INTERVIEWS: Inquiring re¬ 
porter broadcasting directly from 1300 Block of F st. 
Sponsored by Butlers-Federal Clothing Company. 

7.45-8 N TRUE DETECTIVE MYSTERIES: dramatiza¬ 
tion of true detective stories taken from magazine of 
the same name. Intercity network. Sustaining. 

8-8:15 p.m. L.L.NAT LEWIS AND FRANK 

245 YOUNG: “Old Favorites Club’’—^vocal and 

piano. Sustaining. 

8:15-8:45 L.R. DANCE MUSIC: recordings interspersed 
with commercial announcements. 

8:45-9 L.L. BOB HURLEIGH PRESENTS: interview 
with prominent theatrical people. Theatrical news and 
reviews. Sustaining. 

9-9:15 L.L. FATS WALLER: Fats Waller and his or¬ 
chestra in person, broadcast directly from stage of 
Howard Theatre and sponsored by Howard Theatre. 

9:15-9:30 L.R. FATS WALLER RECORDINGS: spon- 
soed by Howard Theatre. 

9:30-10:30 L.L. PHIL BOBYS’ AMATEURS: amateur 
show sponsored by Phil Bobys’ Clothing Company. 

10:30-45 L.L. TRANSRADIO NEWS: world wide news 
events via direct vrire teletype, sustaining. 

10:45-11 N GOVERNOR HAROLD G. HOFFMAN OF 
NEW JERSEY: talk. Intercity Net. sustaining. 

11-11:30 L.L. Chernerville Varieties: featuring Art Brown. 
Recorded music. Sponsored by Joe Cherner Motor 
Company. 

11:30-ll :55 N. OLIVER NAYLOR’S ORCHESTRA: dance 
orchestra from Philadelphia. Intercity Network. Sus¬ 
taining. 

11:55-12 L.L. TRANSRADIO NEWS: world wide news 
events vis direct wire teletype. Sustaining. 

12 :-midnight. Sign off. 
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246 AMERICAN BROADCASTING COMPA^FY 

WOL STUDIO PROGRAM i 

229 m 1310 kc. 

SATURDAY MAY 16, 1936 I 

am 7-9:00 L.L. MUSICAL CLOCK: featuring A^t Brown 
in informal recorded musical program: time announce¬ 
ments each five mintes.—^weather reports,^two five 
minute transradio News reports,—commeipcial an¬ 
nouncements and civic announcements interspersed. 

9- 9:15 L.R. MUSIC ONLY: recorded musical numbers. 

Sustaining. 

9 .T5-9:30 N B AL LADEERS: concert trio from W M C A, 
New York via Intercity net. Sustaining I 

9:30-9:35 L.L. POLICE FLASHES: Descriptioiii and in¬ 
formation regarding missing persons, direct remote 
pickup from Police Headquarters. Conducted by 
Sergeant Rank. Sustaining. | 

9:35-45 L. R. ORGANESQUE: organ recordifigs, com¬ 
mercial announcements interspersed. 

9:45-50 L.L. TRANSRADIO NEWS: world wide news 
items via direct wire teletype. Bob Hurleigh Announc¬ 
ing. Sustaining. 

9:50-10 L.R. POPULAR VOCALS: vocal recordings with 
commercial announcements interspersed. 

10- 10:15 L.T. MORNING CONCERT: concert mijisic from 

Langlois-Wentworth Transcription Library, i Sustain¬ 
ing^. 

10:15-10:45 L.R. MUSICAL MERRY GD ROUND: rec¬ 
ords uninterrupted by any announcements except regu¬ 
lation announcement of type of program each quarter 
hour. Sustaining. I 

10:45-11 L.T. LOEW’S PREVUE: electrical transcription 
taken firect from motion picture “Small ToWn GirP’. 
Sustaining. | 

11- 11:30 L.R. MORNING DANCE—A-Pation: recorded 

dance records. Commercial announcements inter¬ 
spersed. ! 

11:30-ll :45 L.L. FIDDLING DOUGHBOY: Bud Gilbert, 
world war veteran in program of request violin selec¬ 
tions for patients in service hospitals. Sustaining. 
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11:45-12 noon L.K. HIT TUNES: recorded music taken 
from Tunes of the Week’’ listed in ‘‘Variety” 

magazine. Commercial announcements interspersed. 

12-12:04 L.L. LOST AND FOUND: items furnished by 
Lost and Found Bureau of the Washington Times; 
Herald. Sustaining. 

12:04-12:15 L.T. LUNCHEON CONCERT: concert music 
from Langlois-Wentworth Transcription Library. Sus¬ 
taining. 

12:15-12:30 L.L. TRANSRADIO NEWS: world wide 
new's items via direct wire teletype announced by Ted 
Ostenkamp. Sustaining. 

12:30-12:45 L.L. WALKATHON REPORTER: descrip¬ 
tion of Walkathon contest direct from contest. Re¬ 
corded musical interlude. Conducted by Irv Friedberg. 
Commercial. 

12:45-1 L.R. LUNCHEON DANCE MUSIC: recorded 
dance music with commercial announcements inter¬ 
spersed. 

p.m. 1-1:30 N CONCERT MINIATURES: concert 

247 music from WMCA, New York from Intercity 

Network. Sustaining. 

1:30-2:30 L.R. MUSIC ONLY: recorded music without an¬ 
nouncements except regulation announcement of type 
of program each fifteen minutes. Sustaining. 

2:30-2:45 N THE SERENADERS: string ensemble, from 
Intercitv network. Sustaining. 

2:45-2:50 L.L. TRANSRADIO NEWS FLASHES: world 
wdde new’s items via direct wire teletype. Announced 
by Ted Ostenkamp. Sustaining. 

2:50-3 N. THE SERENADERS, continued: same as 2:30- 
2:45 

3-3:15 N. BOB KELLER: organ recital from WMCA, 
New York. Sustaining. 

3:15-3:30 L.T. DANCE TUNES: dance music from 
Standard Radio Transcription Library. Commercial 
announcements interspersed. 

3:30-3:34 L.L. PHIL BOBYS’ PROGRAM: race results 
from Pimlico Race Track. Sponsored by Phil Bobys’ 
Clothing Store. 
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3:34-4 L.T. MUSICAL INTERLUDE: noveltj^ musical 
composition from Standard Radio Trar^cription 
Library. Commercial Announcements interspersed. 

4- 5 L.L. TODAY’S WINNERS: baseball scores at half 

innings; race track results from all tracks open,; re¬ 
corded music, commercial announcements. Conducted 
by Ted Ostenkamp. I 

5- 5:45 L.L. FANTASTICAL FACTS: strapge facts 

mostly of educational nature, recorded music,—com¬ 
mercial announcements. Conducted by Frank Young 
and Stephen McCormick. 

5:45-6 L.L. WALKATHON REPORTER: account of 
events at Walkathon Contest direct from contest. Re¬ 
corded music. Conducted by Irv Friedberg. Com¬ 
mercial. ' 

6- 6:15 L.L. TODAY IN SPORTS: resume of spofts events 

of the day conducted by Ted Ostenkamp. Sustaining. 

6:15-6:20 L.R. MUSICAL INTERLUDE: recorded music 
with commercial announcements. | 

6:20-6:30 TRANSRADIO AND EDITORIAL: w6rld wide 
news items via direct wire teletype. conducted by 
Stephen McCormick; editorial comment on local civic 
affairs and legislature by Charles Benford. Sustaining. 

6:30-6:45 L.T. PAINT PARADE: specially transcribed 
musical show sponsored by Hugh Reilly, loOal paint 
concern. 

6:45-7 L.L. REO NEWTON: piano and vocal entertain¬ 
ment. Sustaining. 

7- 7:15 L.T. DINNER DANCE MUSIC: transcribed dance 

music from Standard Radio Library. Commercial an¬ 
nouncements interspersed. I 

p.m. 7:15-7:30 L.L. NEWS SPOTLIGHT: news 

248 commentator, Arthur Reilly of editorial staff 

of Washington Herald. Sustaining, i 

7:30-45 L.T. EVENTIDE ECHOES: specially arranged 
musical program from Standard Radio Transcription 
Library. Commercial announcements interspersed 

7:45-8:15 L.L.-NORDICA MANDOLIN AND (^UITAR 
ORCHESTRA: semi classical and classical music 
played by 12 piece mandolin and guitar orchestra under 
direction of T. Walter Holt. Sustaining. 
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8:15-8:45 L.L. CENTKAL UNION MISSION: hymns and 
testimony from destitute “guests” of Mission. Pro¬ 
gram directed by John Bennett, head of mission. Re¬ 
mote pickup. Sustaining. 

8:45-9 L.T. MANHATTAN CONCERT BAND: band con¬ 
cert electrically transcribed for and by Works Progress 
Administration. Sustaining. 

9- 9:07 L.R.-SONGS OLD AND NEW: recorded modem and 

old popular music. Sustaining. 

.9:07-9:15 L.L. BAVARIAN TRIO: instrumental group 
playing German and Bavarian music. Sustaining. 
9:15-9:30 L.T. FRONT PAGE DRAMA: transcribed 
dramatization of story from American Weekly Maga¬ 
zine. Sustaining. 

9:30-10 L.R. W 0 L CONCERT: recorded concert and 
symphonic music. Sustaining. 

10- 10:15 L.L. HOWARD THEATRE: Fats Waller and 

Orchestra in person. Remote pickup direct from stage 
of Howard Theatre. Sustaining. 

10:15-10:30 L.R. ORGAN MUSIC: regarded organ music. 
Sustaining. 

10:30-10:45 M LEROY SMITHES ORCHESTRA: dance 
orchestra from W M C A New York via Intercity 
Network. Sustaining. 

10:45-11 L.L. TRANSRADIO NEWS: w^orld wide news 
items via direct wure teletype. Announced by Stephen 
McCormick. Sustaining. 

11- 11:30L.L. CHERNERVILLE VARIETIES: featuring 

Art Brown in informal program of recorded music. 
Sponsored bv Joe Cherner Motor Company. 
11:30-11:55 M NOBLE SISSLE’S ORCHESTRA: dance 
orchestra from Philadelphia, Via Intercity network. 
Sustaining. 

11:55-12 midnight L.L. TRANSRADIO NEWS: world 
wide news items viz direct wire teletype announced by 
Stephen McCormick. Sustaining. 

12: SIGN OFF. 




I 

I 

I 

I 

I 
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249 Docket No. 3856 App Exhibit 3 Hearing before 
Federal Communications Commission 5/20/36 
Ward & Paul, Olficial Reporters i 

AMERICAN BROADCASTING COMPANY 
WOL STUDIO PROGRAM I 

229 m. 1310 kc. | 

SUNDAY MAY 17, 1936 | 

12 midnight to 2 a.m. L.R. SUNDODGERS’ SERENADE: 
featuring Robert Hurleigh in informal recoi^ded pro¬ 
gram of dance music. Sustaining. 

8- 8:30 a.m. SALUTATIONS: recorded music with com¬ 

mercial announcements interspersed. ' 

8:30-8:45 L.L. TRANSRADIO BULLETINS: wbrld wide 
news items via direct wire teletype announced by Frank 
Young. Sustaining. i 

8:45-9 L.L. GOSPEL SINGER: singing of hymns and in¬ 
spirational talks by Rev. Arthur Slaght. Sponsored by 
Christian Witness League. I 

9- 9:15 L. T. JUNGLE JIM: transcribed draniatization 

of Jungle Jim strip in comic section of Washington 
Herald. Sustaining. i 

9:15-9:30 L.L. JOHN FORD, GOSPEL LECTURER: 
dissertation on bible passages. Sponsored bj^ Seventh 
Day Adventists. 

9:30-9:35 L.L. TRANSRADIO NEW BULLETINS: 
World wide news items via direct wire teletype, an¬ 
nounced by Frank Young. Sustaining. i 

9:35-45 L.R. ORGANESQUE: recorded organ njusic with 
commercial announcements interspersed. | 

9:45-10 L.R. DANCE THEMES: recorded dance music 
with commercial announcements interspersed. 

10- 10:05 L.T. WATCHTOWER PROGRAM: electrically 

transcribed lecturer on religion by Judge Rutherford. 
Sponsored by Watch Tower Radio Service. | 

10:05-10:15 L.T. MALE QUARTET AND VIOLIN: elec¬ 
trical transcription, semi classical music. Commercial 
announcements. ' 

10:15-10:30 L.R. PIANOLOGUES: recorded pihno solos 
with commercial announcements interspersed] 

10:30-ll L.L. WASHINGTON’S FINEST: featuring Art 
Brown in informal program with recorded music. Spon¬ 
sored by Evans Palmer Motor Company. i 
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11-11:30L.T. MOENING CONCERT: transcribed classi¬ 
cal and semi classical music with commercial announce¬ 
ments interspersed. 

11:30-12 L.L. SERVICES FROM FOURTH PRESBY¬ 
TERIAN CHURCH: music and sermon. Speaker 
Rev. James H. Miers. ‘ Commercial. Remote pickup 
direct from church. 

12 noon-12:07 L. L. POLICE FLASHES: description 
and information regarding missing persons, remote 
pickup direct from Police Hearquarters. Sergeant 
Thompson conducting. 

12:07-12:15 L.R. CONCERT GEMS: semi classical re¬ 
corded music with commercial announcements. 

12:15-12:23 L. L. TRANSRADIO NEWS: world wide 
news items via direct wire teletype, announced by 
Frank Young. Sustaining. 

12:23-12:30 L.T. VARIETY INTERLUDE: transcribed 
music. Sustaining. 

12:30-12:45 L.L. CANTOR SHAPIRO: singing of Hebrew 
songs. Commercial announcements interspersed. 

249-a 12:45-1 p.m. L.T. TREASURE CHEST: specially 
arranged transcribed musical program from 
Standard Radio Library. Commercial announcements 
interspersed. 

1- 1:05 L.T. WATCHTOWER PROGRAM: electrically 

transcribed religious lecture by Judge Rutherford. 
Sponsored bv Watchtower Radio Service. 

1:05-l :15 L.T. HALL JOHNSON NEGRO CHOIR: musi¬ 
cal program transcribed by Hall Johnson Negro Choir. 
Sustaining. 

1:15-1:45 L.L. ART BROWN AT THE CONSOLE: organ 
recital by Art Brown. Remote pickup direct from 
organ of Loew’s Fox Theatre. Sustaining. 

1:45-2 L.T. HEGEDUS STRING ENSEMBLE: string 
ensemble, electrically transcribed semi classical music. 
Commercial announcements interspersed. 

2- 2:30 L.L. CHURCH OF THE AIR: singing of hymns. 

Religious sermon by Rev. Clark Forcey. Sponsored 
bv Non; Sectarian Tabernacle. 

2:30-3:30 L.L. JOE BROWN’S KIDDIES: variety enter¬ 
tainment by children. Joe Brown Master of Cere¬ 
monies. Remote pickup from Joe Brown’s studios. 
Sponsored by George’s Radio Stores. 






'a 
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I 

I 

3:30-3:38 L.L. TRANSEADIO NEWS BULLETINS: 
world wide news items via direct wire teletype. An¬ 
nounced by Frank Young. Sustaining. 

3:38-3:45 L.R. DANCE INTERLUDE: recorded dance 
music with commercial announcements intersj)ersed. 

3:45-4 L.T. THE GAITIES: special arranged tipanscribed 
musical feature from Standard Radio Library. Com¬ 
mercial announcements interspersed. 

4- 4:15 L.L. GOODWILL PROGRAM: special program 

commemorating ^‘Good Will Month” being observed 
nationally. Speakers: Senator Arthur Cap^r; Gen¬ 
eral Albert Cox; Rev. Thomas Clinchy. Sustaining. 

4:15-5 L.R. DANCE TUNES: recorded dance music. Com¬ 
mercial announcements interspersed. I 

5- 6 L.L. WASHINGTON CATHOLIC RADIO HOUR: 

music and singing by choir of Immaculate Conception 
Church. Sermon by Rev. J. J. Cartwright. Remote 
pickup from church. Commercial. i 

6- 6:15 L.L. WALKATHON REPORTER: account of 

events at Walkathon contest. Remote pickup from con¬ 
test. Conducted by Irv Friedberg. Commemal. 

6:15-6:30 L.L.&R TRANSRADIO NEWS AND MUSI¬ 
CAL INTERLUDE: World wide news items via direct 
wire teletype announced by Ted Ostenkamp :-^recorded 
music. ' 

6:30-7:15 N. BROADWAY REVUE: half hour pf FORTY 
FIVE MINUTES ON BROADWAY,—miisical fea¬ 
ture with comedy from W M C A, Intercity net. Sus¬ 
taining. I 

7:16-7:20 L.T. WATCH TOWER PROGRAM: electrically 
transcribed religious lecture by Judge Rutherford. 

Sponsored by Watch tower Radio Service: 

250 7:20-7:30 p.m. L.T. MUSICAL INTERLUDE: con¬ 

cert music from Langlois Wentworth Transcrip¬ 
tion Library. Commercial announceipents. 

7:30-7:45 L.T. EVENTIDE ECHOES: specially arranged 
transcribed musical feature from Standard Radio Lib¬ 
rary. Commercial announcements interspersed. 

7:45-8 L.L. BARK AND PURR SHOP: dramatic skit sup¬ 
posedly taking place in Pet shop. Several dialect and 
straight characters,—animals and birds inpersonated 
by Miss Patricia Paige, only actor on progpm. Sus¬ 
taining. j 


1 
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8-8:30 N. FIVE STAE FINAL: dramatizations of news 

* 

highlights. Sponsored by Remington Rand. From In¬ 
tercity Net. 

8:30-8:45 L.T. SUNDAY EVENING CONCERT: electri¬ 
cally transcribed concert music from Langlois Went¬ 
worth library. Commercial announcements inter- 
spersed. 

8:45-9:30 N. GOOD WILL COURT: Court of human rela¬ 
tions conducted by A. L. Alexander. Actual cases 
brought before bona fide judges of New York City^s 
Municipal: Domestic Relations and Surrogate Courts. 
Via Intercity Network. Sustaining. 

9:30-9:45 N. ZEKE MANNERS AND HIS GANG: Hill¬ 
billy music and comedy by former RKO Troupe from 
WMCA via Intercity network. Sustaining. 

9:45-10 L.L. MORAL AND RELIGIOUS TRAINING OF 
CHILDREN: series of lectures outlining aims and en- 
devors of committee on Moral and Religious Training 
of Children’s efforts to establish more adequate means 
of imparting religious instruction to children under 
college age. 0. J. Hart, representing Episcopalian 
group was speaker on this occasion. Sustaining. 

10- 10:30 L.T. PETITE MUSICALE: specially arranged 

musical program from Standard Radio Transcription 
Library. Concert music featuring String ensemble. 
Stutaining. 

10:30-10:45 L.R. DANCE MUSIC: recorded dance music. 
Sustaining. 

10:45-11 L.L. TRANSRADIO NEWS: world wide news 
items via direct wire teletype. Announced by Ted Os- 
tenkamp. 

11- 11:30 L.L. CHERNERVILLE VARIETIES: featur¬ 

ing Art Brown in informal program with recorded 
music. Sponsored by Joe Chemer Motor Company. 

11:30-12 DANCE MUSIC: recorded dance music. Sus¬ 
taining. 

12 midnight SIGN OFF. 




CONTINENTAL RADIO CO. VS. FEDERAL COMM. COMM. 189 

251 Endorsed: Docket No. 3856 App Exhibit!4 Hear¬ 
ing before Federal Communications Cotnmission 
5/20/36 Ward & Paul, Official Eeporters 

RADIO STATION WOL has donated time to the follow¬ 
ing civic and charity organizations during the period from 
February 15—May 15, 1936: i 


Boys ’ Club 

Flood Relief Fund (raised $1500 for Red Cross) 

U. S. Marine Corps 

YMCA I 

Auxiliary of G. A. R. I 

Holy Name Society, St. Theresa’s Church | 

Mt. Pleasant Women’s C. T. U. I 

Keenan Club, St. Theresa’s Church I 

North Capitol Citizens’ Association | 

Columbia Post, American Legion | 

Junior Sodality, St. Jerome’s Church | 

Ladies’ Auxiliary of Cottage City Volunteer Fiire Dep’t 
Intercollegiate Organizations of America, D. C. Div. 

Fort Stevens Post, American Legion l 

Lido Civic Club I 

K. H. Nash Post #8, American Legion j 

Anacostia Citizen’s Ass’n i 

Terrapin Swim Club of Md. U. | 

American Womanhood Institute, Washington Chapter 
Veterans’ of Foreign Wars 
American Red Cross i 

Swartzell Children’s Home I 

St. Martin’s School of Gaithersburg, Va. | 

St. Ignatius Church, Oxen Hill, Va I 

Newspaper Women’s Club of Washington 
Irish War Veterans of U. S. Post 17, D. C. | 

Catholic University | 

Restoration Committee of St. Dominic’s Church 
252 American Society for the Hard of Hearing 
John Wesley A. M. E. Z. Church | 

William B. Cushing Post Auxiliary | 

Washington Passenger Association | 

American Legion Auxiliarj^, Dep’t of D. C. i 
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Gordon Junior High School 

Headquarters of Military Order of World War 

Jewish Autonomous Kepublic Biro Bid-Jan 

Calvary Methodist Church 

Washington Youth Council 

Washington College, Chestertown, Md. 

Advertising Club of Washington 

Washington Lay Alumni Association of. St. Charles’ 
College 

Immaculate Conception Church 
Warren G. Harding Chapter, OES 
St. Aloysius Church 
. Boys Scouts of America 
Holy Redeemer Catholic Church 
Park View Christian Ladies’ Aid Society 
Washington Choral Society 
Providence Council, Daughters of America 
Joint Retirement Comm, of Employees of Navy Yard 
National Music Week 
Episcopal Church Home 
Athletic Fund, McKinley High School 
National Hospital Day 
Rectors’ Aid, St. Paul’s Church 
Office of Indian Affairs 

Concordia Seminary of Lutheran Church, St. Louis 

RADIO STATION WOL donated time to the follow- 
253 ing civic and charity organizations during the period 
from October 1—December 31, 1934. 

Holy Comforter Church 

Christmas Tree Party, Metropolitan Police 

Georgetown University 

St. Stephens ’ Citizen Association of E. Eriverdale, Md. 
Concordia Seminary, Luthern Church, St. Louis 
St. Paul’s Academy 

Lewis Memorial Methodist Protestant Church 

Our Lady of Victory Church 

Mt. Rainier Grays Baseball Team 

Roll Call Department, American Red Cross 

Shop Early for Christmas 

Passion Plav, Washington Auditorium 
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I 

St. Peter’s Churcli I 

I 

Metropolitan Police Department i 

I Syrian Junior League 

[ Elks ’ Charity Ball | 

Potomac Fire Department 

Friendship Veteran Fire Company I 

Metropolitan A. M. E. Church 

Commerce Lodge #9, A. F. G. E. | 

National Firemen’s Association Deficit Fundi 
Community Chest 

Holy Trinity Church of Georgetown 
Benefit Bingos (Widow of Allen Wilson) I 

L McKendree M. E. Church 

Philathea Tri-City Union | 

254 German Orphan Asylum I 

Eiverdale Volunteer Fire Department 
Washington Community Players I 

American Bed Cross i 

Church of Immaculate Conception I 

Martha Tana Circle 

Holy Name Society St. Dominic’s Church I 

St. Francis Xavier Church | 

Veterans of Foreign Wars I 

Woodrow Wilson Memorial Committee I 

Mt. Rainier High School 
Capitol City Boys Club | 

Civil Service Reinstatement League | 

Baptist Home | 

St. John’s Church, Forest Glen, Md. 

Evangelical Christian Church I 

Cosmopolitan Baptist Church ! 

Disabled American Veterans of World War, D. C. Dep’t 
National Symphony Orchestra | 

Red Cross Roll Call Committee | 

United States Navy Band Orchestra I 

District & Montgomery Counties Horse Show I 
Petworth Women’s Club 

‘‘In His Name” Circle, Petworth Methodist Church 
Trinity Methodist Episcopal Church | 

National Women’s Party I 

Sodality of Holy Name Church | 
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Mt. Pleasant Volunteer Fire Department 

Ladies’ Auxiliary of Holy Trinity Church 
255 Gonzaga Council, C. W. B. L. 

Immaculate Conception Church 
St. Teresa’s Church 
Kallipolis Grotto 
Treasury Department 
Seat Pleasant Volunteer Fire Dep’t 
American University 
District Home for Incurables 
Holy Kedeemer School 
Mother’s Club of Berwyn 

Women’s Auxiliary, Local No. 148, National Fed. of P. 0. 
Clerks 

Neighborhood House 

































































































I<»«l CM « • ff •>«« I 


199 





270 






































N9 340 - P POLAR CO ORDIMATC JEUOCNC OICTXOCN CO 











too- 

200 * 


/«o* 

180 * 












tocr 

260 * 


n<r 

ISO' 





ti+t 





1 

I 











w 

vQWwS^ 


^rtj^ 










>vS^^^S^7v/x^ 












h 


I 

^ -r 




WOL 

WASHINGTON 0.C 


CALCULATED DAY AND 
SERVICE AREAS 

LIMIT NIGHTS 3 MV/M 
LIMIT DAYS O.SMV&'M 


N 




NIGHT 


\ 



IKW UNUMITED TIME 
1230 KC. APPUCATION 


OcmurTMCMT or tmk mtcmoii 
u. s. ocoumkal auHvcv 


STATES OE 


MARYLAND AND DELAWARE 

A f wiiK. CravaaMo 

x ■90. «R 


I 

1 




I 


























I nuMMvn^^ 


SIGNAL INTENSITY - STATION WRC 



























275 




SIGNAL INTENSITY - STATION WMAL 


280 WATTS 630 KILOCYCLES 

WASHINGTON AND VICINITY 


DnXftMtNCO BY nCLO STRCNOTH SUftVCY. JULY M 


LEGEND 


OVER 10 MRJJVOLTS PER METER 


2 TO 10 MILUVOLTS PER MEIER 


3^ 70 2 MUJYOLTS PER tCTCR 















STMIONWOL 


too WATTS 13K> KILOCYCLCS 

WASHINGTON AND SUBURBS 


OCTCRMINCO BY FIELD •TRENOTH SURVEY, JULY 1833 




^ ^ lA 

y. jr.. 



























i 

I 


! 

CONTINENTAL RADIO CO. VS. FEDERAL COMM. COMM. 207 


307 i 17504 

FEDERAL COMMUNICATIONS COMMISSION 

Washington, D. C. | 

i 

Examiner’s Eeport No. 1-247. i 
Docket No. 3856 

i 

This report is not final but is subject to approval, modi¬ 
fication or rejection by the Commission. The parties to the 
proceedings have fifteen days, with the exception of those 
from the Fifth Zone who have twenty days, in which to file 
objections or exceptions, if any, to the report. | 

I 

In re application of 

American Broadcasting Company (WOL) 

Washington, D. C. 

For Construction Permit ! 


Assignment Present 

Frequency 1310 kc 

Power 100 w 

Hours of Operation Unlimited 


Requested 

1230 kc 
1 kw 

Unlimited 


I 

Report of Melvin H. Dalberg, Examiner 


The above-entitled matter was heard on May 120 and 21, 
1936. 

Appearances: 

Paul D. P. Spearman on behalf of the applicant; 

Louis G. Caldwell and Reed T. Rollo on behalf of Station 

WHAT; ! 

A. L. Ashley and Philip J. Hennessey, Jr., on behalf of 
Stations WRC and WMAL; i 

John M. Littlepage and William A. Porter oh behalf of 
Station WCAE; 

Duke M. Patrick and Karl A. Smith on behalf! of Station 
WFBM; 

Eliot C. Lovett on behalf of Monocacy Broadcasting 
Company; i 

Tyler Berry on behalf of the Commission. 

i 

Preliminary Statement \ 

The American Broadcasting Company requests a con¬ 
struction permit for increased power from 1001 watts to 1 


I 

I 

1 

I 

i 
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kilowatt and for a change in frequency from 1310 kilocycles 
to 1230 kilocycles, unlimited time. This case was designated 
for hearing for the following reasons: 

1. To determine the need for the additional service in the 
area proposed to be served. 

2. To determine whether the directional antenna pro¬ 
posed to be installed to comply with the Rules and Regula¬ 
tions, particularly Rule 131, will render satisfactory 

308 service. 

3. To determine whether the application may be 
granted within the purview of Section 307 of the Communi¬ 
cations Act of 1934 and the regulations of the Commission 
as to quota. 

4. To determine whether the interests of any other li¬ 
censed stations may be adversely affected, particularly 
WNAC, WFBM, KGBX, WCAE, WJEJ and WFBR. 

5. Because of the pendency of other applications in the 
District of Columbia involving quota increases. 

6. To determine whether conflict may be had with any 
other pending applications, particularly those from WJEJ 
(Bl-ML-208), WHAT (B2-P-904), WTEL (B2-P-39) and 
WFBR (Bl-ML-97). 

7. To determine whether the granting of the application 
will serve public interest, convenience and necessity. 

The Facts 

Station WOL is located in Washington, D. C., and is 
owned and operated by the American Broadcasting Com¬ 
pany, a corporation of which Leroy Mark is president and 
has been such every since the company was organized, 
about nine years ago. The license dates back to December, 
1924. 

It appears by the financial statement offered in evidence 
(Applicant’s Exhibit No. 1) that the complete assets of the 
corporation amount to $41,645.18, of which $14,174.43 repre¬ 
sents cash in bank, $11,362.68 accounts receivable from ad¬ 
vertisers, $814.72 accounts receivable from employees, and 
$316.25 representing notes receivable. The fixed assets of 
the corporation, less depreciation, amount to $13,821.03 with 
other assets listed amounting to $1,156.07. The current 
liabilities of the company consisting of accounts payable 
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i 

and reserve for Federal income tax amount to| $3,810.25 
and the deferred income from prepaid sales is $1^875.24. 

Arrangements have been made with respect to increased 
studio facilities. The station has leased the fifth floor of a 
new building being erected at 1620 K Street, Washington, 
D. C., and blue prints of the floor plans of the new studios 
were submitted in evidence. (Applicant’s Exhibit No. 2) 
Special acoustical treatment is to be employed ip the erec¬ 
tion and preparation of new studios which have been espe¬ 
cially designed for this purpose. 

The expense of producing programs over station WOL 
for the year 1935 is arrived at by excluding officers ’ salaries, 
commissions, maintenance, and repairs, depreciation, in¬ 
surance and taxes, advertising, telephone and telegraph, 
stationary, printing and postage, bad debts and loss on dis¬ 
posal of equipment from the total monthly overhead of the 
station, which, excluding officers’ salaries, averages $6,009.- 
89, and this is said to average $1,726.33 a month for pro¬ 
gram purposes only. | 

The station employs the services of the Trans 
309 Radio Press and utilizes a standard radio service for 
transcriptions. Other transcriptions are purchased 
outright. Negotiations are now pending for securing a site 
on which to erect the transmitter and directional! antenna 

I 

proposed. The site in view is on farm land outside of the 

city. I 

This station has been carrying some programs of the 
Mutual Broadcasting System and the applicanti contends 
that advertisers are averse to accepting the usq of a 100 
watt station in this connection with two other stations on 
the network, one with 50,000 watts and one with 500 watts. 
Negotiations have been pending with the Mutukl Broad¬ 
casting System with respect to the use of WOL a^ an outlet 
in Washington but it is stated that the management of the 
network hesitates to include the present applicant into its 
system on a permanent basis upon the ground that adver¬ 
tisers refuse to utilize it with its present power.! WOL is 
also in the Inter-City Network and receives programs for 
several hours each day from station WMCA in New York 
City. Up to the present time the applicant is receiving no 
monetary return from this service but on the other hand 
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Is contributing $350 monthly as its share of dividing the 
line cost to provide this service from Philadelphia. 

It appears to be the policy of the station to cooperate 
with civic, religious, educational, charitable and like or¬ 
ganizations for broadcasting purposes without compensa¬ 
tion except in instances when telephone charges are in¬ 
curred and to that extent only. 

Applicant introduced as an exhibit a list of programs 
which were broadcast over the station from May 11 to 
May 17, inclusive. (Applicant’s Exhibit No. 3) These pro¬ 
grams consist of 45 to 50 percent of either recordings or 
transcriptions and are up to the average of local stations 
of the present power of WOL. Applicant also introduced 
as an exhibit a list of charity announcements containing the 
names of' organizations that have asked for time on this 
station during the period from February 15 to May 15. 
(Applicant’s Exhibit No. 4) Time was given as requested 
to these organizations during that period without compen¬ 
sation. It appears that about one-half of the remainder of 
the total time is devoted to Inter-City programs, of which 
50 or 60 percent are commercial. The station also broad¬ 
casts occasional programs of the Mutual Network. It ap¬ 
pears from the testimony of the Assistant Superintendent 
of the Metropolitan Police Department, commanding the 
Detective Bureau, that there is a unit installed in the De¬ 
tective Bureau for broadcasting purposes by the applicant 
without any expense to the Police Department and which 
has been sustained by station WOL since its installation 
and at its expense. This is utilized daily for broadcasts 
concerning missing persons, wanted criminals and other 
matters of interest to the Police Department for the benefit 
of the public of the District of Columbia. This schedule is 
maintained daily, including Sunday. 

This station has also given considerable time without 
compensation to the use of the Veterans of Foreign Wars 
with whom it has cooperated. It also appears that for sev¬ 
eral years the Central Union Mission, the Children’s Emer¬ 
gency Home, and the Mission Farm at Brookeville, Mary¬ 
land, which devote their efforts to charitable and religious 
work among the poor, have had the benefit of the facilities 
of the applicant in connection with their activities without 
any cost whatsoever. 
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For the purpose of the record at the time of this hearing, 
the night quota due the District of Columbia was 0.64 unit 
and that assigned 0.60 unit. The night quota due I the First 
Zone was 36.00 units and that assigned 36.31 units. The 
day quota due the District of Columbia was 1.16 units and 
that assigned 0.90 unit. The day quota duel the First 
310 Zone was 65.00 units and that assigned 4'^.86 units. 

The granting of this application would, under these 
quota conditions, increase those charges by 0.4 unit each for 
night and day. There are six stations located at less than 
average recommended mileage separation for tile assign¬ 
ment here requested. These are WNAC at Boston, Massa¬ 
chusetts, 390 miles from Washington, operating on 1230 
kilocycles with 1 kilowatt and having a constructipn permit 
for 5 kilowatts until local sunset. WNAC operates on un¬ 
limited time. The recommended separation in thht case is 
1,000 miles. Station WFBM at Indianapolis, Indiana, which 
is about 490 miles from Washington, D. C., operates on 1230 
kilocycles, with 1000 watts, unlimited time, and has a con¬ 
struction permit for 5 kilowatts until local sunset. The 
recommended separation here is 1,000 miles. Station KGBX 
at Springfield, Missouri, which is 877 miles from Washing¬ 
ton, D. C., operates with 500 watts on 1230 kilocycles by 
experimental authority. This station has a directional an¬ 
tenna at night and is operating on unlimited tipie. The 
recommended separation in that case is 1,000 ^les for 
nighttime operation and 300 for daytime operation. Sta¬ 
tion WJEJ at Hagerstown, Maryland, about 64 miles from 
Washington, D. C., operates on 1210 kilocycles | with 100 
watts, daytime only. The recommended separation in this 
case is 84 miles for daytime. This station has experimental 
authority for 50 watts operation during some night hours 
and the recommended separation is 62 miles, 'which is 
slightly less than the actual separation. Station "^FBR in 
Baltimore, Maryland, 35 miles from Washington^ operates 
on 1270 kilocycles with 500 watts, unlimited time. I The rec¬ 
ommended separation is 47 miles for nighttime bperation, 
74 miles for daytime. With respect to the intensity of the 
interference in each case it appears that WNAC apd WFBM 
would probably not receive objectionable interference from 
WOL when operating as proposed. The operation of these 

i 

I 

j 

1 

! 

i 

i 

I 
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stations based upon the interference curves of the Engi¬ 
neering Department of the Commission would limit the ser¬ 
vice of WOL to its approximate 4 or 5 millivolt per meter 
contour at night whereas regional stations are normally 
protected to their 1 millivolt per meter contour. This would 
constitute serious and objectionable interference to WOL. 
Station KGXB now receives greater interference frpm 
WFBM than it would receive from WOL should this appli¬ 
cation be granted, and KGBX uses a directional antenna, at 
ni^t with a characteristic radiation pattern such that the 
city of Washington is in its somewhat restricted direction 
Station KGBX now receives greater interference from 
WJEJ would be expected to WOL. 

Station WCAE at Pittsburgh would not be subject to ob¬ 
jectionable interference from WOL nor would WPBR, be¬ 
cause of the directive characteristic of the proposed radi¬ 
ator, but increased radiation toward WJEJ would occur 
due to the corrective pattern characteristics of the frequen¬ 
cies under consideration and to the conductivity which ex¬ 
ists in the territory, and no objectionable interference would 
be expected to the service of WJEJ. The transmitting 
equipment proposed appears to be satisfactory and the 
proposed directional antenna complies with the require¬ 
ments of Rule 131. The site which has been proposed in 
this application in Prince George ^s County, Maryland, is 
satisfactory to the Engineering Department of the Com¬ 
mission. 

There are three stations now giving primary service to 
the City of Washington in addition to that which is given 
by the present applicant. These are WRC operating with 
500 watts at night and 1 kilowatt until local sunset on 950 
kilocycles, unlimited time, WMAL which operates with 250 
watts at night and 500 watts until local sunset on 630 kilo¬ 
cycles, unlimited time, and WJSV, which operates with 10 
kilowatts on 1460 kilocycles, unlimited time. WRC and 
WMAL are located at Washington, D. C. and WJSV is lo- 
Ciited with its main studios at Alexandria, Virginia, a few 
miles to the south thereof. In addition to this some 
311 service in parts of the area sought to be served is 
available from WBAL in Baltimore, Maryland. This 
station operates with 10 kilowatts on 1060 kilocycles until 


I 

i 

I 

i 
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9 p. m. and synchronizes with Station WJZ in New York 
City on 760 kilocycles thereafter (after 9 p. m.^ with a 
power of 2.5 kilowatts. In addition to this, secondary ser¬ 
vice of an intermittent nature is available to the area in¬ 
volved from various clear channel stations at night. Seri¬ 
ous objectionable interference to the service of WOL would 
occur at night limiting the service of that station tb a point 
well within the 1 millivolt per meter contour, should this ap¬ 
plication be granted. According to the applications on file 
in the Commission, the present antenna of the applicant has 
a vertical height of 68 feet and a flat top of 88 f^et. Rule 
131 requires that such a station have an antem^a whose 
vertical height is, at least, 142 feet. Neither the WOL Chief 
Technician nor any of the other witnesses at the hearing 
was able to testify as to the efficiency of this antenna but 
no substantial changes have been made in it during the past 
ten years. The applicant has never made a field! strength 
survey of the station’s coverage; however, the Chief Tech¬ 
nician of WOL testified that he has listened to the station 
on his automobile receiver throughout the District of Co¬ 
lumbia^ and nearby sections of adjoining states and finds 
that WOL’s service is unsatisfactory at distances greater 
than three or four miles from the station. A field strength 
survey of WOL conducted by engineers of the | National 
Broadcasting Company and introduced at this hearing by 
the applicant without objection from the other participants, 
confirms these observations. (App. Ex. 12). | 

The record is silent as to what improvement, if ahy, might 
be realized by the applicant if a more efficient radihtor were 
placed in operation on the WOL present frequency and 
power. 

To overcome the interference which WOL would normally 
cause to the other stations here discussed, the | applicant 
proposes to use a directional antenna array consisting of 
two vertical radiators either .25 or .29 wave length in height 
with unusual currents in the elements in the ratio of about 
.9 to .11. The radiators are to be spaced one-half wave 
length and the currents are to be 105 degrees outj of phase. 
(App. ex. 5-9). While the proposed antenna wiU afford 
protection to these other stations, since none of ithese sta¬ 
tions undertakes to afford any similar protection to WOL 
the latter’s service area would be severely limiteil 
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Should WOL be authorized to operate on 1230 kc at the 
proposed location, practically all of Montgomery County, 
Maryland, will lie within its primary service area. In this 
connection it should be noted that a stipulation between the 
Federal Communications Commission and the Monocacy 
Broadcasting Company, dated February 12, 1936, has been 
filed in the Supreme Court of the District of Columbia, in 
an action in equity brought by Monocacy Broadcasting 
Company against the Commission (#60543). By the terms 
of this stipulation, the Commission has agreed that pending 
the final determination of the Monocacy action no applica¬ 
tion will be granted which might preclude the construction 
and operation of the station proposed to be erected by the 
petitioner at Rockville, Maryland. 

Four stations now render primary service in the District 
of Columbia, viz., WOL, WJSV, WMAL, and WRC. Both 
WRC and WMAL have applications pending for increased 
power on their presently assigned frequencies (Commis¬ 
sion’s Exhibit No. 1). 

312 Conclusions 

The applicant is legally and financially qualified to oper¬ 
ate the proposed station. 

There exists a need for a more efficient signal from the 
applicant station in the area which it now serves and a 
public demand for such a stronger signal has been disclosed 
by the evidence adduced herein from both lay and technical 
witnesses. It has also been demonstrated that there would 
be a considerable increase in advertising patronage to Sta¬ 
tion WOL should the present application be granted. While 
it is believed that the territory involved is now adequately 
served by radio facilities carrying network programs of a 
high order, there is obviously room for an improvement in 
the signal in the area in and around the City of Washington 
now served by the applicant. But it appears that consider¬ 
able increase in the useful service area of WOL could be 
obtained should the applicant make efficient use of its pres¬ 
ent assignment since its antenna does not conform to the 
requirements of Rule 131 so far as vertical height is con¬ 
cerned. There was no shomng at the hearing that the radi¬ 
ating efficiency of the present antenna was equal to that 
specified in the rule aforesaid. 
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Such an allocation as that herein requested does not, 
therefore, appear to be in accordance with good engineer¬ 
ing practice. Furthermore, the granting of this application 
would obviously cause objectionable interference to Sta¬ 
tion WFBR in the daytime hours. i 

Although this applicant requests the use of a | regional 
frequency with increased power, there would be sbvere in¬ 
terference at night to the service of WOL should tins appli¬ 
cation be granted, limiting that station to well mthin its 
1 millivolt per meter contour. 

While the evidence clearly shows that by the granting of 
this application the signal of WOL would be increased 
throughout the area of the City of Washington, i the use¬ 
fulness of that signal at night would be severely curtailed 
by the operation of other stations on the same frequency. 
It is therefore believed that the granting of this application 
will not serve public interest, convenience and necessity. 

Recommendation \ 

^ \ 

It is accordingly recommended that the application of 

American Broadcasting Company, for a construction per¬ 
mit to operate station WOL with 1 kw power on! 1230 kc 
using a directional antenna, be denied, \ 

MELVIN H. DALBERG, 
Examiner. 

Submitted June 20, 1936. 

Released.Exceptions Due.I. 
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313 Endorsed: Federal Communications Commission 
July 17 1936 Received 1st Mail Mail and Files 

Endorsed: Received Jul 17 1936 Docket Section 

Endorsed: Federal Communications Commission Jul 16 
1936 Office of Secretary 

Endorsed: Received Jul 17 1936 Docket Section 
Before the Federal Communications Commission 

Washington, D. C. 

Docket No. 3856 

In Re Application of 

American Broadcasting Company (WOL) 

Washington, D. C. 

For Construction Permit 

Exceptions by American Broadcasting Company to Exam¬ 
iner's Report No. 1-247 

To the Federal Communications Commission: 

Now comes the applicant in the above entitled and num¬ 
bered application and excepts to the findings, conclusions 
and.recommendation of the Examiner as set forth in Ex¬ 
aminer's Report No. 1-247, generally; and more specifically 
excepts to said findings, conclusions and recommendation 
for the following reasons: 

1. To the findings of fact to the effect that the present an¬ 
tenna of Station WOL is less than 142 feet in height; that 
the ‘^record is silent as to what improvement, if any, might 
be realized by the applicant if a more efficient (the Exam¬ 
iner meant an antenna of greater height) radiator were 
placed in operation on the WOL present frequency and 
power.” (Rep. 5) 

The Examiner should have known that the Commis¬ 
sioners of the District of Columbia have established a policy 
to limit the height of structures on buildings as high as 
the Annapolis Hotel. This is common knowledge. 

The Examiner should have known that if WOL should be 
moved outside the area where such limitations are in effect, 
the station would not be receivable in any except a very 
minor portion of the City of Washington, D. C. 
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The Examiner should have pointed out these fkcts. Hav¬ 
ing failed to do so, his report in this regard does not reflect 
the true situation with reference to the efficiency of WOL 
or the reasons precluding the use of an antenna 142 feet 
high. I 

2. Although the Examiner referred to the intro- 
314 duction in evidence of a field strength sur'vfey of Sta¬ 
tion WOL made by engineers of the National Broad¬ 
casting Company, (Eep. 5) he failed to find, that like sur¬ 
veys made by engineers of the same company showing the 
alleged coverage of Stations WRC and WMAL were like¬ 
wise introduced in evidence; the Examiner failed to point 
out, on the basis of these exhibits and supporting evidence 
that Station WOL is now placed at a great disadvantage in 
selling commercial programs; failed to point out that the 
surveys referred to emphasize the small coverage of WOL 
as compared to much greater coverage by WRC and 
WMAL, and failed to find that the obvious purpose for 
which the surveys mentioned are used is to place WOL at a 
severe disadvantage in soliciting commercial business. 

3. Applicant excepts to the statement by the Examiner 
that “while the proposed antenna (referring to the pro¬ 
posed directive antenna of applicant) will afford protection 
to these other stations (referring to stations oh the fre¬ 
quency applicant requests authority to operate bn), since 
none of these stations undertakes to afford any similar 
protection to WOL the latter’s service area would be 
severely limited”. i 

On the basis of the surveys of WOL which were made by 
engineers of the National Broadcasting Company hnd which 
were referred to by the Examiner (App. Ex. 12), and on the 
basis of the exhibits introduced and accepted in evidence 
showing the coverage which applicant’s station would have 
if the instant application should be granted, it is impossible 
for anyone to reach any other conclusion except that the 
coverage of applicant’s station would be materially in¬ 
creased and the sij^al level over the District of Columbia 
would be appreciably improved. | 

The Examiner himself found “should WOL be Authorized 
to operate on 1230 kc. at the proposed location, practically 
all of Montgomery County, Maryland will lie withjin its pri¬ 
mary service area.” (Rep. 5) i 


1 
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The two statements of the Examiner referred to are di¬ 
rectly opposed to each other and although applicant’s sta¬ 
tion would be limited because of interference from stations 
on the same channel, it is, as above pointed out, inescapable 
from the uncontradicted facts that both the coverage and 
signal level of the station would be materially and greatly 
improved and increased. 

4. Applicant excepts to the reference made by the 
315 Examiner to a stipulation between the Commission 
and the Monocacy Broadcasting Company which the 
Examiner says ‘‘by the terms of this stipulation, the Com¬ 
mission has agreed that pending the final determination of 
the Monocacy action no application will be granted which 
might preclude the construction and operation of the sta¬ 
tion proposed to be erected by the petitioner (meaning 
Monocacy Broadcasting Company) at Kockville, Mary¬ 
land.” 

(a) The stipulation referred to was entered into between 
the Commission and the Monocacy Broadcasting Company 
subsequent to the filing of the instant application, but ap¬ 
plicant was not advised of any such stipulation until the 
hearing on its application. In view of the fact that appli¬ 
cant was not advised of the stipulation referred to, it is obvi¬ 
ous that the Commission as well as the Monocacy Broadcast¬ 
ing Company considered that the instant application, if 
granted, would not preclude the granting of the Monocacy 
application. It is likewise obvious that applicant is not 
bound by the stipulation referred to. 

(b) There is no evidence whatever in the record which 
shows or which even tends to show that the granting of the 
instant application would preclude the granting of the ap¬ 
plication of the Monocacy Broadcasting Company; nor is 
there any evidence which shows or even tends to show that 
there would be the slightest conflict between the applicant 
and the Monocacy Broadcasting Company. Counsel for the 
Monocacy Broadcasting Company attended and partici¬ 
pated in the hearing on the instant application. He made no 
attempt whatever to show affirmatively, by cross-examina¬ 
tion or otherwise that the application of the Monocacy 
Broadcasting Company would in any way be affected by 
the granting of the application of the American Broadcast¬ 
ing Company. 
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(c) Obviously the Examiner took into accounii only that 
part of the stipulation referred to which was read by coun¬ 
sel for the Monocacy Broadcasting Company. Had he read 
the remainder of the stipulation he could not hate reached 
any conclusion except one holding that the stipulation re¬ 
ferred to has no bearing whatever on and is entirely irrele¬ 
vant to a consideration of the application of the American 
Broadcasting Company. I 

5. Applicant excepts to the statements contained in the 
fourth and fifth sentences in the second paragraph of ‘ ‘ Con¬ 
clusions” to the effect that ‘‘but it appears that consider¬ 
able increase in the useful service area of WOt could be 
obtained should the applicant make efficient use of its pres¬ 
ent assignment since its antenna does not confbrm to the 

requirements of Eule 131 so far as vertical height is 
316 concerned. There was no showing at the hearing that 
the radiating efficiency of the present antenna was 
equal to that specified in the rule aforesaid. ’ ’ | 

(a) The first sentence quoted is unsupported by evidence. 
The fact that it is not supported by evidence is clearly shown 
by the statement made in the last quoted sentence. 

(b) For the same reasons given in support of Exception 
1 herein, the statement referred to is wholly erroneous. 

(c) The Examiner himself found “The record is silent 
as to what improvement, if any, might be realized by the 
applicant if a more efficient radiator were placed in opera¬ 
tion on the WOL present frequency and power.”! (Rep. 5) 
The Examiner’s own finding shows positively and unequiv¬ 
ocally that he had no evidence on which to base the erro¬ 
neous and objectionable conclusion herein excepted to. 

6. Applicant excepts to the statement set out in paragraph 
3 of the Examiner’s conclusions to the effect that “such an 
allocation as that herein requested does not, therefore, ap¬ 
pear to be in accordance with good engineering practice.” 

(a) Applicant excepts to this ststement because no defini¬ 
tion is given or attempted to be given as to whai is meant 
by “good engineering practice”. The term quoted has been 
used in so many different ways and has been giveh so many 
different definitions under varying circumstances ^s to make 


I 

I 

! 

I 

! 

I 

I 
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it impossible for applicant or any other person to under¬ 
stand or intelligently except to or explain what may have 
been in the mind of the Examiner when this statement was 
made. 

7. Applicant excepts to the second sentence in the third 
paragraph of ‘‘Conclusions’’ which reads as follows: “Fur¬ 
thermore, the granting of this application would obviously 
cause objectionable interference to Station WFBR in the 
daytime hours.” 

(a) This conclusion is directly opposite to the Examiner’s 
own finding that the construction and operation of the sta¬ 
tion as proposed in the instant application would not inter¬ 
fere with Station WFBR. The Examiner found “Station 
WCAE at Pittsburgh would not be subject to objectionable 
interference from WOL nor would WFBR, because of the 
directive characteristic of the proposed radiator, but in¬ 
creased radiation toward WJEJ would occur due to the 
corrective pattern characteristics of the frequencies under 
consideration and to the conductivity which exists in the 
territory, and no objectionable interference would be ex¬ 
pected to the service of WJEJ”. 

(“Applicant does not undertake to state what the 
J17 Examiner meant by “due to the corrective pattern 
characteristics of the frequencies under considera¬ 
tion”, but without attempting to define the meaning of these 
words as used points to the positive finding that WFBR 
would not be interfered with.) (Rep. 4) 

(b) The uncontradicted evidence shows that the operation 
of the station as proposed by the applicant would not inter¬ 
fere with any existing station. This was definitely and un¬ 
equivocally testified to by Mr. George Davis, the Commis¬ 
sion’s engineer, w’ho testified at the hearing. (Tr. 166) 

8. Applicant excepts to the failure of the Examiner to 
state in connection with the fourth paragrapg of his “Con¬ 
clusions” that even though applicant’s station would be 
limited within its 1 millivolt per meter contour, it would, in 
spite of this, materially and in fact greatly increase the 
service area which applicant would serve. The Examiner 
knew this and in fact made findings to this eifect as herein¬ 
before set out. 
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9. Applicant excepts to the statement set out in paragraph 
5 of the Examiner’s ‘‘Conclusions” and particularly excepts 
to the statement set out in this paragraph sinc^ a reading 
of the report clearly discloses that the statements set out 
therein (in the paragraph referred to) are th^ sole basis 
on which he arrived at the final conclusion to recpmmend the 
denial of the instant application. 

Paragraph 5 of the Examiner’s Conclusions reads as fol¬ 
lows : 

“While the evidence clearly shows that by the granting of 
this application the signal of WOL would be increased 
throughout the area of the City of Washington, |the useful¬ 
ness of that signal at night would be severely chrtailed by 
the operation of other stations on the same frequbncy. It is 
therefore believed that the granting of this application will 
not serve public interest, convenience and necessity.” 

(a) In the conclusion referred to the Examiner admits 
that “the signal of W^'OL would be increased throughout the 
area of the City of Washington.” He then state$ that “the 
usefulness of that signal at night would be severely curtailed 
by the operation of other stations on the same frequency.” 
He failed to but should have found, as pointed but herein¬ 
before in these exceptions, that applicant’s station would 
serve a much larger area with a higher signal level than is 
possible under present conditions. 

(b) Applicant excepts to the action of the Exam- 
318 iner in basing his entire recommendation On the first 
sentence of the fifth paragraph of his “Conclusions” 
for the reason that the statements made therein do not sup¬ 
port the conclusion at which he arrived. i 

10. Applicant excepts to the act of the Examiner in reach¬ 

ing his final conclusion solely and only on the b^sis of the 
first sentence in the fifth paragraph of his “Conclusions”, 
and to the failure of the Examiner to reach any Iconclusion 
on which to base a recommendation in connection with the 
public service rendered by applicant from the whole body of 
evidence adduced at the hearing. | 

11. Applicant excepts to the failure of the E:^aminer to 
conclude that the service heretofore rendered by i the appli¬ 
cant has been of a high order; to the failure of theiExaminer 
to conclude that the service of applicant’s station would be 
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generally improved and that no existing station would be 
interfered with by the construction and operation of the sta¬ 
tion as proposed in the instant application; to the failure of 
the Examiner on the basis of the showing of merit by appli¬ 
cant to recommend the granting of the application. 


For the reasons pointed out in these exceptions; because 
no other station would be interfered with; because appli¬ 
cant ’s station would be improved and expanded and its ser¬ 
vice to the public generally made better, applicant respect¬ 
fully submits that its application should be granted. 

Respectfully submitted, 

AMERICAN BROADCASTING COMPANY, 
By: PAUL D. P. SPEARMAN 

Its Attorney 

319 District of Columbia, 

City of Washingt07i, ss: 

Paul D. P. Spearman, after being first duly sworn, on 
oath deposes and says that he has this day mailed, postage 
prepaid, a true and correct copy of the attached and fore¬ 
going Exceptions to each of the parties who participated in 
the hearing on the application therein referred to. 

PAUL D. P. SPEARMAN 

Subscribed and sworn to before me this the 16th day of 
July, 1936. 

GRACE C. INGELS 

(Seal) Notary Public 

My commission expires June 15, 1941 
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320 Federal Communications Commissioii 17752 

Washington, D. C. | 

July 22,1936. 

I 

The Commission this day entered its final order as indi¬ 
cated herein in the following case: I 

Ex. Docket Call Nature of | Action 

Report No. Applicant Letters Appl. Taken 

1-247 3856 American Broadcast- WOL Construction Permit Applica- 

ing Company, to make changes i in tion 

Washington, D. C. equipment j mqve Granted 

transmitter from IJll 
H St., N. W., Wajsh- 
ington, D. C., to 
about % a mile East 
Riggs & lager Roads, 

Md.; change fre¬ 
quency from 13101 kc 
to 1230 kc and in¬ 
crease power fifom 
100 watts to 1 BiW. 

Unlimited time. (Di¬ 
rectional antenna.^ 

i 

The order as herein entered shall be effective at 3 A. M., 
Eastern Standard Time, October 13,1936. | 

The Commission will issue and publish at a subsequent 
date an opinion setting forth a statement of the facts ap¬ 
pearing of record and the grounds for the decision herein 
reached. | 

By Order of the Commission: I 

I hereby certify that the foregoing is a full, true and cor¬ 
rect copy of the Order of the Federal Communications Com¬ 
mission, in Docket No. 3856. | 

JOHN B. REYNOLDS, 

Acting Secretary, 
By M. B. ANTHONY 


(Seal) 
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COPY 

321 Before the 

Federal Communications Commission 
Washington, D C. 

Division I—Broadcasting 
Docket 3856 

In the Matter of an Application of 

American Broadcasting Company (WOL) 
Washington, D. C., 

For Construction Permit 

Petition to Intervene and Participate in Oral Argument on 

Examiner^s Report 1-247 

Continental Radio Company files this petition to inter¬ 
vene and participate in oral argument in this matter and 
in support shows: 

1. The application involved is one filed by American 
Broadcasting Company for a construction permit to re¬ 
build Station WOL, Washington, D. C., so as to operate it 
on 1230 kilocycles with power of one kilowatt, unlimited 
time. 

2. During the pendency of said application of American 
Broadcasting Company, the Continental Broadcasting Com¬ 
pany has filed its application for construction permit to 
operate a new radiobroadcasting station on 1230 kilocycles 
with power of one kilowatt, unlimited time, to serve the 
Washington, D. C., area. This application was filed May 
25, 1936 and has been assigned file number Bl-P-1161. 

3. The application of Ajnerican Broadcasting Company 
and that of petitioner conflict in that each proposes to es¬ 
tablish a new radiobroadcast facility to serve the District 
of Columbia. 

4. Petitioner is interested in the above-entitled matter to 
the extent that a reversal of the Examiner’s recommenda¬ 
tion would aggrieve it and adversely affect its interests by 
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requiring the denial of its application without! adequate 
hearing having been accorded it. | 

' CONTINENTAL RADIO COMPANY 
By PAUL M SEGAL 
GEORGE S SMITH 


July 22, 1936. 


Its Attorneys, 

I 


Endorsed: Federal Communications Commission Jul 22 
1936 Office of Secretary. | 

Washington, i 

District of Columbia, ss: ! 

322 George S. Smith, being sworn upon his oath de¬ 
poses and says that he is one of the attolrneys for 
Continental Radio Company, and its duly authorized agent 
in this behalf; that he has read the foregoing petition to 
intervene and statement of interest and knows! the con¬ 
tents thereof; and that the statements therein are true of 
his own knowledge, except statements upon information 
and belief which he verily believes to be true. 


GEORGE S. SMITH. 

I 


Subscribed and sworn to before me this 22nd day of July, 

1936. My commission will expire.J The 

original is duly verified. ! 

I 

Notary PvMic, 

American Broadcasting Company, 

Radio Station WOL, | 

Washington, D. C. I 

WCAE, Inc., I 

Pittsburgh, Pennsylvania. I 

Monocacy Broadcasting Company, I 

Francis Scott Key Hotel, | 

Frederick, Maryland. j 

National Broadcasting Company, j 

National Press Building, | 

Washington, D. C. | 

Indianapolis Power & Light Company, I 

Radio Station WFBM, i 

Indianapolis, Indiana. | 
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Please take notice that the foregoing petition will be 
filed forthwith in the ofiSce of the Secretary of the Federal 
Communications commission. 

CONTINENTAL RADIO COMPANY 
By GEORGE S. SMITH. 

Washington, 

District of Columbiaj ss: 

David E. Tolman says on oath that on July 22, 1936, by 
registered mail (postage prepaid) he sent copies of the fore¬ 
going petition to each of the parties listed above. 

DAVID E. TOLMAN. 

Subscribed and sworn to before me this 22nd day of 

July, 1936. My commission will expire. The 

original is duly verified. 

Notary Public. 

323 Excerpt from Broadcast Division Minute 

#398, September 22, 1936: 

* ^ Ratification 

Nature of Action Date of Action 

The Broadcast Division denied the 8-3-36 
petition of the Continental Radio Company 
to intervene and participate in oral argu¬ 
ment on Examiner’s Report No. 1-247, on 
the application of the American Broadcast¬ 
ing Company for construction permit. 

Docket No. 3856, File No. Bl-P-939. 
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324 Excerpt from Broadcast Division Minute 

#398, September 22, 1936: 

‘ ‘ Ratification 

Nature of Action Date of Action 

In the following case: 

Ex. Docket Call Nature of 

Report No. File No. Applicant Letters Application 

1-247 3856 Bl-P-939 American Broadcast-WOL Construction 

ing Company, to make changes in 

Washington, D. C. equipment; | move 

transmitter froip 1111 
H St., N. W., Wash¬ 
ington, D. G., to 
about % a mile East 
Riggs & lager Roads, 

Md.; change j fre¬ 
quency from I 1310 
to 1230 kc and in¬ 
crease power from 
100 watts to 1 kw. 
Unlimited timet (Di¬ 
rectional antenha.) 

I 8/14/36 



The Broadcast Division, upon consideration of requests 
for oral argument to above numbered Examiner ^s Report 
filed by National Broadcasting Company, Inc., licensee of 
Stations WRC and WMAL; the Indianapolis Power and , 
Light Company, licensee of Station WFBM; WQAE, Inc., 
and The Monocacy Broadcasting Company, and motion of 
the American Broadcasting Company to strike! said re¬ 
quests, and petition of the American Broadcast^g Com¬ 
pany suggesting that the case be reopened for pral argu¬ 
ment, rescinded its action of July 22, 1936, in gr4uting the 
above application and directed that oral argument be had 
upon the exceptions to Examiner’s Report No. Ir247, said 

oral argument to be heard on September 10, 1936. 

««•••• 
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325 Endorsed: Federal Communications Commission 
Aug 22 1936 Received 1st Mail Mail and files 

Endorsed: Federal Communications Commission Aug 
21 1936 Office of Secretary. 

COPY 
Before the 

Federal Communications Commission 
Washington, D. C. 

Division I—Broadcasting 
Docket 3856 

In the Matter of an Application of 
American Broadcasting Company (WOL) 

For Construction Permit 

Motion for Leave to Participate in Oral Argument 

Continental Radio Company asks that it be made a party 
in this case for participation in the oral argument now set 
down for September 10, 1936, and in support shows: 

1. It has had pending for some time an application to 
the commission for authority to construct a radiobroad¬ 
casting station, which application requests the same facili¬ 
ties as those involved in the present case. 

2. Heretofore Continental Radio Company filed a request 
for leave to participate in the oral argument, but such re¬ 
quest was acted upon and denied by the commission after 
it had granted the application of WOL. Since such actions 
the commission has rescinded its decision granting the 
WOL application, and has designated the matter for oral 
argument. 

3. It is believed that the interests of justice will be 
served by permitting Continental Radio Company to par¬ 
ticipate in this oral argument. Continental Radio Com¬ 
pany has a real and substantial interest in this matter. It 
has filed a meritorious application. It believes that it can 
contribute something to the oral argument. 

CONTINENTAL RADIO COMPANY 

By PAUL M SEGAL 
GEORGE S SMITH 

Its Attorneys, 
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326 Affidavit, \ 

Washington, I 

District of Columbia, ss-' 

George S. Smith, being sworn, upon his oath deposes 
and says that he is one of the attorneys for Continental 
Radio Company, and its duly authorized agent ih this be¬ 
half; he has read the foregoing motion for leave to par¬ 
ticipate in oral argument and statement of interest and 
knows the contents thereof; he knows the facts set forth in 
it and those facts are true. 

GEORGE S. SMITH 

Subscribed and sworn to before me this 21st day of 
August, 1936. My commission will expire May 16, 1940. 

i 

The original is duly verified. Notary' Public. 

I 

Achnowledgment of Service 

We acknowledge receipt of copies of the foregoihg motion, 
this 21st day of August, 1936. | 

PAUL D. P. SPEARMAnI 
Counsel for WOL \ 

PHILIP J. HENNESSEY, I JR. 
Counsel for WRC amd WMAL 

DUKE M. PATRICK, I 
Cotmsel for WFBM \ 

LOUIS G. CALDWELL, | 

Counsel for WHAT \ 

WILLIAM A. PORTER, I 
Counsel for WCAE | 

ELIOT C. LOVETT, ^ 

Counsel for Monocacy 
Broadcasting Company. 
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327 Excerpt from Broadcast Division Minute 

#398, Sept. 22, 1936 
Ratification 

Nature of Action Date of Action 

The Broadcast Division granted the mo- 9-8-36 
tion by Continental Radio Company to par¬ 
ticipate in the oral argument involving the 
application of American Broadcasting 
Company (WOL) for construction permit 
■(Docket No. 3856, Examiner’s Report No. 

1-247) 

328 Federal Communications Commission 18611 

Washington, D. C. 

October 13,1936. 

The Commission this day entered its final order as indi¬ 
cated herein in the following case: 

Ex. Docket Call Nature of Action 

Report No. Applicant Letter Appl. Taken 

1-247 3856 American Broadcast-WOL Construction Permit Applica- 

ing Company, to make changes in tion 

Washington, D. C. equipment; move Granted 

studio; move trans¬ 
mitter from 1111 H 
St., N. W., Wash¬ 
ington, D. C. to about 
% mile East Riggs & 
lager Roads, Md.; 
change frequency 
from 1310 kc to 1230 
kc and increase pow¬ 
er from 100 watts to 
1 KW. Unlimited 
time. (Directional 
antenna). 

The order as herein entered shall be effective at 3 A. M., 
Eastern Standard Time, December 1, 1936. 

The Commission will issue and publish at a subsequent 
date an opinion setting forth a statement of the facts ap¬ 
pearing! of record and the grounds for the decision herein 
reached. 

Bv order of the Commission: 

I hereby certify that the foregoing is a full, true and 
correct copy of the Order of the Federal Communications 
Commission, in Docket No. 3856. 

JOHN B. REYNOLDS, 

(Seal) Acting Secretary. 

By M. B. ANTHONY. 
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! 

Before the I 

Federal Communications Commission 
Washington, D. C. 


Docket 3856. 


In the Matter of an Application of American Broadcasting 
Company For Construction Permit. 


Petition for Rehearing (Addressed to the entire commission 
under Section 405 of the Communications Act pf 1934).' 


Part I. Motion. I 

i 

Continental Radio Company petitions for a rehparing of 
the matters producing the order of the Broadcast; division 
dated October 13, 1936 (effective December 1, 19361), grant¬ 
ing the application of American Broadcasting Company for 
construction permit, to change its frequency from: 1310 kc. 
to 1230 kc., to change its power from 100 watts to 1; kw. and 
for the construction of a directional antenna. Thisl relief is 
requested, because (as more fully appears below) :| 

The order is erroneous and unwarranted; it over- 
331 looks and fails to consider material considerations of 
law and matters of fact which, if considered, would 
have changed the order and decision; there are no findings 
of fact upon which the order may be based, and it is hence 
so arbitrary and capricious that it cannot withstand an ap¬ 
peal pursuant to Section 402 of the Communications Act of 
1934 as amended, and the order of the division is sd unwar¬ 
ranted as to invoke the general supervisory powers of the 
commission. 

Part n. Statement of Interest of Continental Radio 

Company. j 

The action of the division now complained of grows out of 
a public hearing held before Melvin H. Dalberg, !Esq., an 
Examiner of the commission. May 20 and 21, 1936.! Imme- 
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diately after this hearing and in view of the inadequate 
showing made by American Broadcasting Company in sup¬ 
port of its application, the petitioner forthwith, on May 23, 
1936, filed its application for contruction permit to authorize 
the construction and operation of a new radiobroadcasting 
station at Washington, D. C., to use the 1230-kc. frequency. 
This application of Continental Radio Company requests 
the identical facilities proposed in the application of Amer¬ 
ican Broadcasting Company and the two applications are 
therefore mutually exclusive. 

Should the application of WOL finally be granted, this 
would preclude consideration of the application of the peti¬ 
tioner. The petitioner has not as yet had opportunity to 
make its comparative showing before the commission as to 
its ability to serve the public interest through the operation 
of the type of station proposed. The granting of the 
332 present petition for rehearing would give such an op¬ 
portunity. 

Part III. Grounds for the Petition. 

Grounds for rehearing in this matter relate to the prin¬ 
ciple that the substantial advance from a local 100-watt sta¬ 
tion to a regional 1000-watt station requested by WOL 
should not be accorded by the commission unless there is 
such a showing of merit on the part of WOL as convincingly 
to prove that it is entitled to the advancement and has the 
ability and intention, demonstrated upon prior record, to 
make the fullest use of the facilities requested, so that the 
assignment may represent the maximum public service ob¬ 
tainable from the assignment. In particular: 

1. There has been no showing of technical proficiency on 
the part of WOL in the use of its present assignment, but 
on the contrary the record reveals that over a period of 
years WOL has made poor use of its assignment. 

Far more important than increases in power is the efl5- 
ciency of the use of any given frequency. This efficiency is 
a function of the characteristics of the antenna used by the 
station. Poor antennas give coverage of substantially less 
area than can be given from antennas that are in accordance 
with obtainable electric efficiency. For a period of some ten 
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years, according to the record, WOL has made no change in 
equipment, in what is demonstrably a very inefficient an¬ 
tenna. The result has been that because of the ihsufficient 
distribution of electrical field intensity in the city of Wash¬ 
ington, due to the poor antenna used by WOL, that 
333 station has been.receiving interference on the fringes 
of Washington (fully described by the applicant’s 
witness Henry H. Lyon at Tr., pp. 49-54). The reason for 
these difficulties and the consequent loss of service through 
the edges of Washington is revealed by the following ex¬ 
tracts from the record. 

The testimony of Henry H. Lyon, the station en^neer: 

‘ ‘ Q. I want to get a little more clearly in mind, ijkir. Lyon, 
the height of your present antenna. A. The height of the 
masts are 80 feet above the roof. The roof is about 110 feet 
from the street level.” I 

‘‘Q. Yes, sir; but it was the height of the antelma from 
the roof I was concerned in. That is 80 feet? Al Yes. It 
isn’t exactly 80 feet. I think I specified that.” : 

‘‘Q. Approximately? A. Yes, from the tops i of those 
towers and in some directions. ’ ’ | 

‘‘Q. And that you say has been constructed iu substan¬ 
tially the same condition for about ten years? A. Well, it 
has been renewed from time to time, but substanti.ally it is 
the same.” (Tr. p. 62.) | 

The testimony of George C. Davis, the radio en^neer em¬ 
ployed by the Communications commission: 


‘‘Q. Mr. Davis, you heard the testimony concerning the 
height of the present antenna of WOL and its loc^ion, did 
you not, sir? A. Yes, sir.” | 

‘‘Q. What would you say as to the probable efficiency or 
inefficiency of that antenna structure? A. It is very prob¬ 
able that the efficiency of that radiator is not equ^ to that 
specified in Rule 131 for local stations, that is, 40 
334 millivolts per meter unattenuated at 1 milb for 100 
watts. I think it is undoubtedly consideiiably less 
than that. ” | 

“Q. Considerably less than that? A. Yes.” 

“Q. And what is the required height now for attenuation 




234 CONTINENTAL KADIO CO. VS. FEDERAL COMM. COMM. 

for such a local station at WOL? A. It is approximately 
140 feet vertical height.” 

‘ ‘ Q. And the present antenna is how high, do you remem¬ 
ber? A. Yes, sir, I have a record of that. The application 
for renewal of license states that the vertical height is 68 
feet and the flat top 88 feet. I have also seen the antenna 
and I believe those figures to be approximately correct. ’ ’ 

‘‘Q. And it is true, is it not, Mr. Davis, that a substantial 
increase in the efficiency of the WOL radiating system 
would substantially increase their good service area and 
increase the value and the satisfactory characteristics signal 
now laid down by WOL throughout Washington? A. Yes, 
sir.” (Tr. 164-165.) 

The result of this neglect and inefficiency is such that it 
was not possible at any stage of the hearing to predict 
whether or not there would be any increase in the coverage 
of WOL upon the granting of its application for higher 
power as compared to what that station might have obtained 
had it used proper equipment at the present assignment 
(testimony of William L. Foss, an expert witness for the ap¬ 
plicant, Tr., p. 113). 

The granting of an enlargement of facilities to a station 
like WOL is contrary to the announced rule of policy of, and 
the interpretation of public interest, convenience and neces¬ 
sity by the Broadcast division as promulgated in many deci¬ 
sions of that division. 

In the recent case of Hearst Radio, Inc., 3 FCC— 
335 (Docket 2807, decided July 17, 1936; an application 
for more power), the division said, after discussing 
the antenna now in use at the applicant’s station: 

^‘It appears that this antenna does not comply with good 
engineering practice. To comply with the height require¬ 
ments of the commission’s Rule 131, the antenna should have 
a vertical height of at least 185 feet. The commission must 
necessarily look to each licensee to make efficient use of the 
facilities assigned to it and has denied applications for 
power increased when stations might provide better broad¬ 
casting service with the power already assigned by simply 
using radiating equipment which complies with good engi¬ 
neering practice (See Hopkins, et al., 1 FCC 117, and North 
Carolina Broadcasting Company, 1 FCC 282).” 
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I 

I 

It should be said that WOL now has some plan! indepen¬ 
dent of its application for a regional frequency to remove 
its transmitter to a new location on K Street, where possi¬ 
bly some better efficiency may be obtained (Tr., p; 65), but 
it must be pointed out that these plans were not 4eveloped 
until the present controversy. 

2. The general character of the operation of WOL and the 
nature of its plans for development are such as not to war¬ 
rant any advancement in its operating assignmeni 

I 

The record contains nothing to indicate that WOL is a 
station of particular merit or that the work it has done on 
its present frequency has been of a character to I warrant 
reward. i 

Witnesses were produced on the part of the applicant to 
show that the station had courteously accorded broadcasting 
time to the American Legion, the Veterans of For- 
336 eign Wars and Central Union Mission (Testjbnony of 
Edward K. Inman, Tr. p. 21 ff., Benjamin Aronsohn, 
Tr. p. 38, ff, and John Bennett, Tr. p. 43 ff.) and there was 
an exhibit introduced in evidence listing donations of time 
to other organizations of a similar character (Applicant’s 
Exhibit 4). Also it was shown that five minutes p^r day is 
set aside for use of the detective force of the Metropolitan 
Police Department (testimony of B. W. Thompson, Tr. 34 
.ff). A reading of this testimony, however, will show that 
these things have been mere routine expression of the atti¬ 
tude of all stations in this regard, in order to make an¬ 
nouncements of fraternal and civic events and honoring of 
requests for time made by important community bodies. 
There was no showing of any planned civic activity or that 
WOL had initiated or carried forward any general plan 
for improvement in the community it is serving. lActually 
the record reveals that from 45% to 50% of the programs of 
WOL are phonograph records, that half of the remaining 
programs are fed to it from a small regional network, known 
as The Intercity Network, that the station does not pay 
sustaining artists and, as well as possible, compels adver¬ 
tisers to pay for their own talent if it is talent they want. 
When the station must pay for the talent on advertising 
programs it does so involuntarily (testimony of Madeline 
Ensign, Tr. p. 27-32). The best summary of the somewhat 
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nebulous showing in this regard is that contained in the 
testimony of the program manager, Mrs. Ensign, at p. 26 
of the transcript: 

“Q. What attitude, policy or position do you take, or are 
you instructed to take as program director of WOL in con¬ 
nection with cooperating, aiding and assisting the 

337 fraternal, religious, educational, patriotic and civic 
organizations in Washington in carrying on their pro¬ 
grams over the station? A. Mr. Mark has given the pro¬ 
gram department carte blanche on all those affairs. We al¬ 
ways are asked to give full cooperation, in civic or fraternal 
efforts.” (Tr. 26.) 

Nor is the attempted showing of merit at all strengthened 
with regard to any testimony for future program develop¬ 
ment, should the station be given a regional frequency. The 
status of the record is that the percentage of phonograph 
records will remain the same, the use of free talent on sus¬ 
taining programs will remain the same, the station will pay 
for talent for advertising programs only involuntarily and 
occasionally as at present, etc. 

As for plans of the station for any type of improvement 
(aside from new studios) the following testimony of the 
President of the applicant company concerning the avail¬ 
ability of a site for the transmitter and towers proposed to 
be used by the applicant is typical: 

Mr. Mark, vrhat if any arrangements have you made 
for the purpose of securing a site on which to erect the 
transmitter and directional antenna proposed in the instant 
application? A. We have located the spot generally and 
know the property we would negotiate for, but until the per¬ 
mit is granted we would not be able to buy the property, of 
course.” 

‘ ‘ Q. Have you talked to the owners of the property, or the 
ones in charge? A. Well, one owner died since I talked to 
him, and the other owner is very friendly to us, and 

338 would be very glad to consider any proposition when¬ 
ever we are ready. ’ ’ 

‘‘Q. You have no fear of being able to secure the property 
in case you get this application? A. No, sir, because it is out 
in the country.” (Tr. p. 10.) 
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j 

Eepresentations concerning expenditures of money for 
programs were equally hazy. A figure of $1726.33 was given 
in testimony as the monthly cost of programs of WOL, in¬ 
cluding a contribution made by it to the Intercity network. 
Yet it appears that this precise figure was obtained by tak¬ 
ing the gross expenditures of the licensee corporation and 
then deducting from that expenditure certain major classifi¬ 
cations which could be readily segregated, such as officers’ 
salaries, commissions, maintenance and repairs, deprecia¬ 
tion, interest and taxes, advertising, telephone and tele¬ 
graph, stationery, printing and postage, bad debts^ etc., and 
then assuming that sums not falling into these class^cations 
and yet spent by the corporation must have been for pro¬ 
grams ; although the President of the company finally testi¬ 
fied under cross-examination, ‘‘A lot of that would come into 
program expense, you see. ” (Tr. p. 14.) i 

The record is entirely silent as to anything that WOL 
plans to do in the way of improvement of its operating and 
its service and entirely confusing as to what it Jias been 
doing in the past. I 

Nor is there anything to indicate why WOL needs or is 
the proper licensee to exercise the regional assignment in¬ 
volved in this controversy. | 

We note, in all of the testimony contained in th^ record, 
only one bit of testimony from representatives of the sta¬ 
tion as to the motives of the management in 'applying 
339 for the improved assignment and describing the utili¬ 
zation to which it will be put. The following extract 
is from the testimony of the President of the licensee cor¬ 
poration, LeRoy Mark: 

! 

‘^Q. Mr. Mark, without taking too long to do it, have you 
found that you have been put to any disadvantage by reason 
of the present operating power of station WOL? I A. Very 
much. ’ ’ I 

''Q. Will you explain to the Examiner what those disad¬ 
vantages have been? A. Well, a 100 watt station is looked 
upon by national advertisers as haywire. ’ ’ | 

The Examiner: Now, that is not really proper. Just strike 
that statement. ! 

The Witness: It is difficult to get— I 

The Examiner (interposing): No hearsay evidence. 
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The Witness: It is difficult to get the advertisers to recog¬ 
nize a 100 watt stationf let me put it that way.” (Tr. pp. 
5-6.) 


It is therefore submitted that the decision of the Broad¬ 
cast Division should be set aside for rehearing and that the 
petitioner may have an opportunity to make a comparative 
showing of its ability to render a high grade public service 
to the Washington area while still permitting the American 
Broadcasting Company to continue on its present assign¬ 
ment (although with improved coverage through the 
340 improved antenna which WOL now announces it pro¬ 
poses to install). 

CONTINENTAL RADIO COMPANY, 
Bv 

PAUL M. SEGAL, 

GEORGE S. SMITH, 

. Its Attorneys, 


PAUL W. FRUM, 

Of Counsel, 

November 27, 1936. 

We acknowledge receipt of a true copy of the foregoing. 

PAUL D. P. SPEARMAN, 

(American Broadcasting Company, 
WOL) 

LOUIS G. CALDWELL, 

REED T. ROLLO, 

(Independence Broadcasting Co., 
Inc., WHAT) 

A. L. ASHBY, 

PHILIP H. HENNESSEY, 

(National Broadcasting Company 
WRC and WMAL) 

341 JOHN M. LITTLEPAGE, 

WILLIAM A. PORTER, 

(WCAE, Inc., WCAE) 

DUKE M. PATRICK, 

KARL A. SMITH, 

• (Indianapolis Power & Light Co.) 

ELIOT C. LOVETT, 

(Monocacy Broadcasting Co.) 


November 27,1936. 
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I 

342 Excerpt from Broadcast Dwision Minute ^433, 

Dec, 8, 1936 I 

Ratification \ 

Nature of Action Date of Action 

The Broadcast Division, upon its own motion, | 11-27-36 

extended the effective date of its order of October | 

13, 1936, in granting the application of Ameri- ! 
can Broadcasting Company (WOL) for construe- ; 
tion permit. Docket No. 3856, from December 1, | 

1936 to 3 A.M., EST., December 8,1936. I 

343 Before the 

Federal Communication Commission ! 19136 

j 

Washington, D. C. I 

Docket No. 3856 | 

I 

I 

In re Application of I 

American Broadcasting Company (WOL) 

Washington, D. C. | 

For Construction Permit | 

i 

Submitted September 10,1936. Decided December 1, 1936. 

Headnotes | 

Construction permit to change equipment, move trans¬ 
mitter locally, change frequency, and increase ^ower of 
broadcast station, granted when, inter alia: j 

(1) Applicant appeared to be legally, technically and 

financially qualified; I 

(2) The new equipment and new transmitter site com¬ 
plied with the technical requirements of the Rules and Regu¬ 
lations of the Commission; 

(3) Service rendered by applicant was generally meri¬ 

torious and it was shown that applicant proposed to render 
a higher class of programs; ! 

(4) A need was- found to exist for an increase in the 
efficiency of applicant's signal within its present service 
area and an extension thereof to a greatly increased number 
of persons; 

(5) Granting the application would enable applicant to 


I 
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improve its signal strength within its present service area 
and would considerably increase the number of persons 
within applicant’s good service area; 

(6) Operation as proposed by applicant was not expected 
to cause objectionable interference to any existing station. 

Held, a stipulation entered into by the Commission in a 
case on appeal that “no other application will be granted 
which might preclude the construction and operation of 
applicant’s proposed station” is not violated when the 
Commission finds that the granting of the instant applica¬ 
tion will not preclude the granting of the application in¬ 
volved in the stipulation. 

Appearances 

Paul D. P. Spearman on behalf of the applicant; 

Louis G. Caldwell and Keed T. Polio on behalf of Sta¬ 
tion WHAT; 

344 A. L. Ashley and Philip J. Hennessey, Jr., on be¬ 
half of Stations WRC and WMAL; 

John M. Littlepage and William A. Porter on behalf of 
Station WCAE; 

Duke M. Patrick and Karl A. Smith on behalf of Station 
WFBM; 

Eliot C. Lovett on behalf of Monocacy Broadcasting Com¬ 
pany; 

Tyler Berry on behalf of the Federal Communications 
Commission. 

Statement of Facts and Grounds for Decision 
By the Commission: 

Broadcast Division, Commissioners Sykes, Chairman, Case 
and Prall. Commissioner Case dissenting. 

This proceeding arose upon the application of the Ameri¬ 
can Broadcasting Company, licensee of Station WOL, 
Washington, D. C. (File No. Bl-P-939, dated January 6, 
1936) for a construction permit to make changes in equip¬ 
ment; move transmitter from 1111 H Street, N. W., Wash¬ 
ington; D. C., to about one-half mile east of Riggs and lager 
Roads, Prince Georges County, Maryland; change frequency 
from 1310 kc to 1230 kc and increase power from 100 watts 
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to 1 kw, imlimited time (using directional antenng^ day and 
night). I 

The Commission was unable to determine from an ex¬ 
amination of the application that the granting thereof would 
serve public interest, convenience and necessity and desig¬ 
nated said application for hearing, pursuant to Section 
309’(a) of the Communications Act of 1934, before an Ex¬ 
aminer duly appointed by the Commission. On i April 2, 
1936, notice was sent by mail to applicant and 'all other 
persons and concerns whose interests might be adversely af¬ 
fected. May 20, 1936, was the date set for hearing. Pur¬ 
suant to said notice, the application was heard before an 
Examiner on May 20 and 21, 1936; applicant was repre¬ 
sented by counsel and offered evidence on its owh behalf. 
Eespondents WTEL, Philadelphia, Pennsylvania;! WHAT, 
Philadelphia, Pennsylvania; WRC, Washington, D. C.; 
WMAL, Washington, D. C.; WCAE, Pittsburgh, Pennsyl¬ 
vania ; WFBM, Indianapolis, Indiana; and Monocacy 
Broadcasting Company, Frederick, Maryland, were repre¬ 
sented at the hearing. 

The Examiner submitted his report (No. 1-247)' on July 
1, 1936, recommending that the application be defied. On 
July 17, 1936, applicant filed its exceptions to Examiner’s 
Report. The Commission granted the application on July 
22, 1936. On July 23, 1936, the Commission rescmded its 
action granting the application of the American Broadcast¬ 
ing Company. The Commission granted applicant’s peti¬ 
tion for oral argument on August 14 and set date for such 
argument on September 10, 1936. I 

345 Continental Radio Company, Washington, D. C., 
applicant for a new station in Washington 'filed its 
petition in intervention and for right to participate in the 
oral argument before the Commission. This petition was 
granted September 8. Interveners WHAT, Philajdelphia, 
Pennsylvania; WMAL and WRC, Washington, D. C.; 
WCAE, Pittsburgh, Pennsylvania; WFBM, Indianapolis, 
Indiana, and Monocacy Broadcasting Company, Frederick, 
Maryland, and Continental Radio Company were all!present 
and participated in the oral argument held as scheduled. 

On October 13, 1936, the Commission entered its final 
order granting the application of American Broadcasting 
Company. | 
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Applicant, American Broadcasting Company, is a cor¬ 
poration organized under the laws of the State of Delaware 
and has been the licensee of WOL since November 1,1928. 
Leroy Mark, a resident of the City of Washington and a 
citizen of the United States, has been President of the cor¬ 
poration since its organization about nine years ago. 

The assets of the corporation are $41,645.18. Current 
liabilities are $5,685.49. The average monthly cost of pro¬ 
grams has been $1,726.33, and average monthly expenses 
(exclusive of salaries of officers) $6,009.89. The net profit 
for the four month period ending April 30, 1936, was $9,- 
025.66. It has been demonstrated that there would be a con¬ 
siderable increase in advertising patronage to Station WOL 
should the present application be granted. From the finan¬ 
cial statement and the expected increase of additional rev¬ 
enues shown, it would appear that applicant is financially 
able to make the proposed changes and to operate with the 
increased power requested. 

It is shown that the transmitting equipment proposed to 
be used by applicant is satisfactory and the directional an¬ 
tenna specified complies with the requirements of Buie 131. 
The proposed site for the location of the transmitter at a 
point in Prince Greorges County, Maryland, is satisfactory 
from an engineering standpoint. Applicant appears to be 
legally, technically and financially qualified. 

The 1930 census report shows the metropolitan area of 
the City of Washington has a population of 621,059 and it 
is common knowledge that since 1930 there has been a very 
substantial increase in that population. 

If applicant were to operate with the increased power 
requested, it would enable Station WOL to serve an in¬ 
creased territory and a greatly increased number of per¬ 
sons, as well as improve the strength of its signal in its 
present service area. 

It is the opinion of the Commission that there is shown on 
this record a need for a stronger signal from applicant 
station in the area it now serves, and also a need for an 
extension of applicant’s service to the increased number of 
persons who will be served by applicant operating with 
the increased power requested. 

There are three stations now furnishing primary service 
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to the City of Washington in addition to that furi^shed by 
applicant; WRC, 950 kc, unlimited time, 500 w night, 1 kw 
L.S.; WMAL, 630 kc, unlimited time, 250 w mgljLt, 500 w 
L.S.; and WJSV, 1460 kc, unlimited time, 10 kw|day and 
night. In part of the area sought to be served by applicant 
some service is rendered by AVBAL, Baltimore, Maryland, 
operating on 1060 kc, 10 kw, until 9:00 P.M., and I synchro¬ 
nizing with Station WVZ, New York, on 760 |kc, using 
346 2.5 kw, after 9:00 P.M. An intermittent secondary 

service is available at night to the area involved from 
various clear channel stations. i 

Stations WMAL and WRC are afl&liated with the Blue 
and Red Networks, respectively, of the National Broadcast¬ 
ing Company. WJSV is affiliated with the Columbia Broad¬ 
casting System. I 

The Station employs a program director and five station 
announcers, and it is shown that a majority of tte talent 
used in producing the station programs is furnished by 
other stations in the Inter-City Network with wihich ap¬ 
plicant is affiliated. | 

The station has generously contributed time without cost 
to civic, religious, charitable and educational insliitutions; 
i.e.. Metropolitan Police Department, in connection!with the 
detection of crime, apprehensive and capture of criminals 
and tracing of missing persons; Veterans of Foreign Wars; 
Central Union Mission; Children’s Emergency Hotae; Mis¬ 
sion Farm, Brookville, Maryland, and others. | 

It was shown that the station has been at a disadvantage 
with respect to obtaining programs of a national fi^twork. 
This has been due largely to the local frequency assign¬ 
ment of WOL and to the limitations of its service! area by 
existing interference. The granting of the application 
would remove applicant’s station from a local frequency to 
a regional one, and, as above stated, an increased service 
area would result. Negotiations have been entered into be¬ 
tween applicant and the Mutual Broadcasting I System 
'which, if consummated, would enable the station to render 
an improved program service to its present and Expected 
increased service area. ; 

It should be noted that such a network affiliation 'would in¬ 
volve only a program affiliation. The o'wnership of the 
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station would be the same and in fact the responsibility of 
that ownership for the service rendered would not be af¬ 
fected. By the granting of this application there will be 
made available additional service of a national character 
and the station will in turn serve to provide a network with 
many programs originating in the Capitol City of the 
Country. Possibly no other city atfords more programs of 
national interest than Washington. 

There are six stations located at less than the average 
recommended mileage separation for the assignment here 
requested, as follows: 

WNAC 1230 kc 1 kw cp 5 kw LS Uni Boston, Mass., 
Actual 400; Kecommended 1000 
WFBM 1230 kc 1 kw-5 kw LS Uni Indianapolis, Ind., 
Actual 490; Eecommended 1000 
KGBX 1230 kc 500 w exp. DA Uni. Springfield, Mo., 
Actual 895; Recommended 1000 
WCAE 1220 kc 1 kw-5 kw LS Uni Pittsburgh, Pa., Actual 
195; Recommended 200 N, 215 D 
WJEJ 1210 kc 100 w (SA 50 w N on 4 nights each week) 
Day; Hagerstown, Md., Actual 64; Recommended 62 N, 84 D 
WFBR 1270 kc 500 w (ML 1 kw LS) Uni Baltimore, Md., 
Actual 35; Recommended 47 N, 76 D 
347 Expert testimony indicated that Stations WNAC 
and WFBM would probably not receive objectionable 
interference from WOL when operating as proposed, but 
the operation of these stations would be expected to con¬ 
stitute some limitation on the service of WOL at night. 
Station KGBX now receives greater interference from 
WFBM than it would be expected to receive from WOL 
when operating as proposed. Expert testimony further 
indicated that there would be no objectionable interference 
between WJEJ and WOL under operating conditions as 
proposed. It was also shown that Stations WCAE and 
WFBR would not be expected to receive objectionable inter¬ 
ference from WOL because of the directive characteristics 
of the proposed antenna system. 

With respect to interference with pending applications, 
expert testimony indicated that granting the application of 
WOL would not cause objectionable interference if the ap¬ 
plications of WFBR, WJEJ, or of WHAT, which were 
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. I 

pending at the time of the hearing, were also granted. At 
the time of the hearing, WTEL had a pending application 
for the use of a directional antenna on 1230 kc at Phila¬ 
delphia, Pa. However, no satisfactory descriptioti of that 
proposed directional antenna system was on file i^th the 
Commission, and accurate conclusions on the effect? thereof 
could not be reached. 

The question has been raised as to whether or not the 
Commission is precluded from granting this application 
of the American Broadcasting Company by reason of a 
stipulation entered into by counsel for the Commission in 
the case of the Monocacy Broadcasting Company v. Aiming 
S. Prall, et aL, being Case No. 6818 in the United States 
Court of Appeals, for the District of Columbia. That stipu¬ 
lation provides in part that ‘^no other application will be 
granted which might preclude the construction and opera¬ 
tion of plaintiff’s proposed station.” The Commission is 
of the opinion and so finds that the granting of the applica¬ 
tion of the American Broadcasting Company will in no 
wise preclude the construction and operation of th^ station 
applied for by applicant Monocacy Broadcasting Company. 

Upon consideration of the application, the evidence ad¬ 
duced at the hearing, the Examiner’s Report, the exceptions 
thereto and oral argument thereon, the Co mm ission was of 
the opinion, and so found, that public interest, conyenience 
and necessity would be served by granting the ap]j)lication 
of the American Broadcasting Company and accordingly 
entered its Order granting said application on October 13, 
1936, effective 3:00 A.M., E. S. T., December 1, 1936. Sub¬ 
sequently, and on November 27,1936, the Commission modi¬ 
fied its order, in so far as the effective date therein s|pecified, 
fixing 3:00 A.M., E. S. T., December 8,1936, as the effective 
date. I 

j 

I hereby certify that the foregoing is a full, true and cor¬ 
rect copy of the Statement of Facts and Grounds for De¬ 
cision of the Federal Communications Co mmi ssion in 
Docket No. 3856. 

JOHN B. REYNOLDS, 

(Seal) Acting Secretary, 

By M. B. ANTHOF? 
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348 Before the 

Federal Communications Commission 
Washington, D. C. 

Docket No. 3856 

In the Matter of 

American Broadcasting Co., (WOL) 

Washington, D. C. 

For Construction Permit 

Dissenting Opinion of Commissioner Case: 

I am compelled to dissent from the opinion of the majority 
in this matter. The record before us demonstrates that 
Radio Station WOL has not made complete and efficient 
use of its present assigned facilities. 

This Commission in Hopkins^ et al., 1 F.C.C. 122, denied 
the application of WHBY, Inc., Docket No. 2160, for con¬ 
struction permit to change operating assignment and set 
forth as one of the reasons therefor that “this applicant 
has not made as effective use from a technical standpoint of 
the present frequency and power assignment of WHBY as 
might be made.’’ 

The Commission further said in denying a construction 
permit for increase of power to Hearst Radio, Inc., 
(WISN), Docket No. 2807, 2 F.C.C., at p.: 

“The Commission must necessarily look to each licensee 
to make efficient use of the facilities assigned to it and has 
denied applications for power increases when stations 
might provide better broadcast service with the power al¬ 
ready assigned by simply using radiating equipment which 
complies with good engineering practice. (See Hopkins 
et al., 1 F.C.C. 117, and North Carolina Broadcasting Com¬ 
pany, 1 F.C.C. 282).” 

The principle enunciated in these cases is applicable here 
as well. 






350 
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j 

Before the 

i 

i 

Federal Communications Commission 
Washington, D. C. 


Docket 3856. 


In the Matter of an Application of American Broadcasting 
Company for Construction Permit. 


Supplemental Petition for rehearing (Addressed td the en¬ 
tire Commission under Section 405 of the Conjimunica- 
tions Act of 1934). 


This 17th day of December, 1936, and within twehty days 
after the effective date (December 8th) of the dec^ision of 
the Broadcast division affected hereby. Continental Radio 
Company files this its supplemental petition to again re¬ 
quest a rehearing of the matters producing the ord^r of the 
Broadcast di^dsion, dated October 13, 1936, grafting an 
application of American Broadcasting Company djescribed 
in the caption, and I 

Continental Radio Company renews the motion I filed by 

it in the premises November 27, 1936, a correct copy 
351 of which is set forth as an appendix to thisi motion, 

and I 

! 

Continental Radio Company shows: ^ 


1. Since the filing of the motion for rehearing hbrein the 

Broadcast division has published mimeograph 1^136, its 
opinion in this matter. | 

2. Such opinion is erroneous in the particulars set forth 

in the appendix. , j 

3. Such opinion is erroneous in the following 
particulars: 


further 
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(a) It was error to find that the applicant appears to be 
technically qualified to exercise the facilities applied for, 
in that the applicant has not made full use of the facilities 
already assigned it. 

(b) It was erroneous to find ‘^If applicant were to 
operate with the increased power requested, it would enable 
station WOL to serve an increased territory and a greatly 
increased number of persons, as well as improve the 
strength of its signal in its present area ’ in that no show¬ 
ing was made at the hearing as to the extent of the area 
and the number of persons now served by the applicant or 

• that could be served by the use of proper technical facilities 
with the present power and frequency. 

(c) It was erroneous to base upon the finding quoted in 
paragraph (b) hereof conclusions that the record shows a 
need for additional signal strength on the part of WOL. 

(d) It was erroneous to base the decision upon a pur¬ 
ported need for the origination in Washington of 

352 programs of the Mutual Broadcasting System in that 
the Broadcast division has judicial knowledge that 
such programs can be originated in Washington by such 
Mutual Broadcasting Svstem fullv as vrell with WOL exer- 
cising its present assignment as under any changed cir¬ 
cumstances. 

CONTINENTAL RADIO COMPANY, 


PAUL W. FRUM, 
Of Counsel. 


Bv PAUL M. SEGAL, 
GEORGE S. SMITH, 
Its Attorneys. 


We acknowledge receipt of a true copy of the foregoing. 

PAUL D. P. SPEARMAN, 
(American Broadcasting 
' Company, WOL) 

; LOUIS G. CALDWELL, 

REED T. ROLLO, 

(Independence Broadcasting 
Co., Inc., WHAT) 
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A. L. ASHBY, ' 

PHILIP H. HENNESSEY, 
(National Broadcasting Com¬ 
pany WRC and WMAL) 

JOHN M. LITTLEPAGE, 
WILLIAM A. PORTER, 
(WCAE, Inc., WCAE) 
DUKE M. PATRICK, 

KARL A. SMITH, , 

(Indianapolis Powier & Light 
Co.) 

ELIOT C. LOVETT, 
(Monocacy Broadcalsting Co.) 

! 

APPENDIX. I 

Before the | 

Federal Communications Commission i 

j 

Washington, D. C. i • 


Docket 3856. 


In the Matter of an Application of American Broadcasting 
Company For Construction Permit. | 


Petition for Rehearing (Addressed to the entire commission 
under Section 405 of the Communications Actlof 1934). 


Part 1. Motion. I 

Continental Radio Company petitions for a rehearing of 
the matters producing the order of the Broadcast division 
dated October 13, 1936 (effective December 1, 1936), grant¬ 
ing the application of American Broadcasting Company for 
construction permit, to change its frequency from; 1310 kc. 
to 1230 kc., to change its power from 100 watts to 1 kw. and 


December 17,1936. 
354 
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for the construction of a directional antenna. This relief is 
requested, because (as more fully appears below): 

355 The order is erroneous and unwarranted; it over¬ 
looks and fails to consider material considerations of 

law and matters of fact vrhich, if considered, would have 
changed the order and decision; there are no findings of 
fact upon which the order may be based, and it is hence 
so arbitrary and capricious that it cannot withstand an ap¬ 
peal pursuant to Section 402 of the Communications Act of 
1934 as amended, and the order of the division is so unwar¬ 
ranted as to invoke the general supervisory powers of the 
commission. 

Part II. Statement of Interest of Continental Radio 

Company 

The action of the division now complained of grows out 
of a public hearing held before Melvin H. Dalberg, Esq., 
an Examiner of the commission. May 20 and 21, 1936. Im¬ 
mediately after this hearing and in view of the inadequate 
showing made by American Broadcasting Company in sup¬ 
port of its, application, the petitioner forthwith, on May 
23, 1936, filed its application for construction permit to 
authorize the construction and operation of a new’ radio¬ 
broadcasting station at Washington, D. C., to use the 1230- 
kc. frequency. This application of Continental Radio Com¬ 
pany requests the identical facilities proposed in the applica¬ 
tion of American Broadcasting Company and the two ap¬ 
plications are therefore mutually exclusive. 

Should the application of WOL finally be granted, this 
w’ould preclude consideration of the application of the peti¬ 
tioner. The petitioner has not as yet had opportunity to 
make its comparative showing before the commission as to 
its ability to serve the public interest through the operation 
of the type of station proposed. The granting of the 

356 present petition for rehearing w’ould give such an 
opportunity. 

Part III. Grounds for the Petition. 

Grounds for rehearing in this matter relate to the prin¬ 
ciple that the substantial advance from a local 100-watt 
station to a regional 1000-w^att station requested by WOL 



i 
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should not be accorded by the commission unles^ there is 
such a showing of merit on the part of WOL as coii^vincingly 
to prove that it is entitled to the advancement an^ has the 
ability and intention, demonstrated upon prior record, to 
make the fullest use of the facilities requested, sq that the 
assignment may represent the maximum public service ob¬ 
tainable from the assignment. In particular: I 

! 

1. There has been no showing of technical proficiency 
on the part of WOL in the use of its present assignment, 
but on the contrary the record reveals that over a period of 
years WOL has made poor use of its assignment, j 

I 

Far more important than increases in power is the ef¬ 
ficiency of the use of any given frequency. This efficiency 
is a function of the characteristics of the antenna used by 
the station. Poor antennas give coverage of substantially 
less area than can be given from antennas that are in ac¬ 
cordance with obtainable electric efficiency. For a period 
of some ten years, according to the record, WOL has made 
no change in equipment, in what is demonstrably a very 
inefficient antenna. The result has been that because of the 
insufficient distribution of electrical field intensity in the 
city of Washington, due to the poor antenna used by 
357 WOL, that station has been receiving interference on 
the fringes of Washington (fully described by the ap¬ 
plicant’s witness Henry H. Lyon at Tr., pp. 49-54). The 
reason for these difficulties and the consequent loss of serv¬ 
ice through the edges of Washington is reveale<^ by the 
following extracts from the record. 

The testimony of Henry H. Lyon, the station engineer: 

‘ ^ Q. I w’ant to get a little more clearly in mind, Hr. Lyon, 
the height of your present antenna. A. The height of the 

masts are 80 feet above the roof. The roof is about 110 feet 

1 

from the street level. i 

‘‘Q. Yes, sir; but it was the height of the anteiina from 
the roof I was concerned in. That is 80 feet? A. | Yes. It 
isn’t exactly 80 feet. I think I specified that. , 

‘‘Q. Approximately? A. Yes, from the tops pf those 
towers and in some directions. I 

I 

‘‘Q. And that you say has been constructed in Isubstan- 
tially the same condition for about ten years? A.'Well, it 


i 
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has been renewed from time to time, but substantially it is 
the same.’’ (Tr. p. 62.) 

The testimony of George C- Davis, the radio engineer em¬ 
ployed by the Communications commission: 

‘‘Q. Mr. Davis, you'heard the testimony concerning the 
height of the present antenna of WOL and its location, did 
you not, sir? A. Yes, sir. 

What would you say as to the probable efficiency or 
inefficiency of that antenna structure? A. It is very prob¬ 
able that the efficiency of that radiator is not equal to that 
specified in Eule 131 for local stations, that is, 40 
358 millivolts per meter unattenuated at 1 mile for 100 
watts. I think it is undoubtedly considerably less 
than that. 

“Q. Considerably less than that? A. Yes. 

‘‘Q. And what is the required height now for attenua¬ 
tion for such a local station at WOL? A. It is approxi¬ 
mately 140 feet vertical height. 

“Q. And the present antenna is hovr high, do you re¬ 
member? A. Yes, sir, I have a record of that. The appli¬ 
cation for renewal of license states that the vertical height 
is 68 feet and the fiat top 88 feet. I have also seen the an¬ 
tenna and I believe those figures to be approximately cor¬ 
rect. 

‘‘Q. And it is true, is it not, Mr. Davis, that a substantial 
increase in the efficiency of the WOL radiating system would 
substantially increase their good service area and increase 
the value and the satisfactory characteristics signal now laid 
dowTi bv WOL throughout Washington? A. Yes, sir.” (Tr. 
164-165.) 

The result of this neglect and inefficiency is such that it 
was not possible at any stage of the hearing to predict 
whether or not there would be any increase in the coverage 
of WOL upon the granting of its application for higher 
power as compared to what that station might have obtained 
had it used proper equipment at the present assignment 
(testimony of William L. Foss, an expert witness for the 
applicant, Tr., p. 113). 

The granting of an enlargement of facilities to a station 
like WOL is contrarv to the announced rule of policy of. 
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and the interpretation of public interest, convenience and 
necessity by the Broadcast division as promulgated in many 
decisions of that division. ! 

359 In the recent case of Hearst Radio, lnc.\ 3 FCC— 
(Docket 2807, decided July 17, 1936; an application 
for more power), the division said, after discussing the an¬ 
tenna now in use at the applicant’s station: 

“It appears that this antenna does not comply jwith good 
engineering practice. To comply with the height require¬ 
ments of the commission’s Rule 131, the antenna should 
have a vertical height of at least 185 feet. The commission 
must necessarily look to each licensee to make eflScient use 
of the facilities assigned to it and has denied applications 
for power increased when stations might provide better 
broadcasting service with the power already assigned by 
simply using radiating equipment which complies with good 
engineering practice (See Hopkins, et al., 1 FCCj) 117, and 
North Carolina Broadcasting Company, 1 FCC 2^2).” 

It should be said that WOL now has some plai indepen¬ 
dent of its application for a regional frequency fo remove 
its transmitter to a new location on K Street, whei|e possibly 
some better efficiency may be obtained (Tr., p. $5), but it 
must be pointed out that these plans were not developed 
until the present controversy. 

2. The general character of the operation of WQL and the 
nature of its plans for development are such as hot to war¬ 
rant any advancement in its operating assignmeht. 


The record contains nothing to indicate that WOL is a 
station of particular merit or that the work it has done on 
its present frequency has been of a character to warrant 
reward. i 


Witnesses were produced on the part of the applicant to 
show that the station had courteously accorded broadcast¬ 
ing time to the American Legion, the Veterans of 
360 Foreign Wars and Central Union Mission (Testi¬ 
mony of Edward K. Inman, Tr. p. 21 ffi., jBenjamin 


Aronsohn, Tr. p. 38, ff, and John Bennett, Tr. p. 43 ff.) and 


there was an exhibit introduced in evidence listing 


donations 


of time to other organizations of a similar character (Ap- 
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plicant’s Exhibit 4). Also it was shown that five minutes 
per day is set aside for use of the detective force of the 
Metropolitan Police Department (testimony of B. W. 
Thompson, Tr. 34 ff). A reading of this testimony, how¬ 
ever, will show that these things have been mere routine ex¬ 
pression of the attitude of all stations in this regard, in 
order to make announcements of fraternal and civic events 
and honoring of requests for time made by important com¬ 
munity bodies. There was no showing of any planned civic 
activity or that WOL had initiated or carried forward any 
general plan for improvement in the community it is serv¬ 
ing. Actually the record reveals that from 45% to 50% of 
the programs of WOL are phonograph records, that half 
of the remaining programs are fed to it from a small re¬ 
gional network, known as The Intercity Network, that the 
station does not pay sustaining artists, and, as well as pos¬ 
sible, compels advertisers to pay for their own talent if it 
is talent they want. When the station must pay for the 
talent on advertising programs it does so involuntarily 
(testimony of Madeline Ensign, Tr. p. 27-32). The best 
summary of the somewhat nebulous showing in this regard 
is that contained in the testimony of the program manager, 
Mrs. Ensign, at p. 26 of the transcript: 

“Q. What attitude, policy or position do you take, or 
are you instructed to take as program director of WOL in 
connection with cooperating, aiding and assisting the 
361 fraternal, religious, educational, patriotic and civic 
organizations in Washington in carrying on their 
programs over the station? A. Mr. Mark has given the 
program department carte blanche on all those affairs. We 
always are asked to give full cooperation, in civic or fra¬ 
ternal efforts.” (Tr. 26.) 

Nor is the attempted showing of merit at all strengthened 
with regard to any testimony for future program develop¬ 
ment, should the station be given a regional frequency. The 
status of the record is that the percentage of phonograph 
records will remain the same, the use of free talent on sus¬ 
taining programs will remain the same, the station will pay 
for talent for advertising programs only involuntarily and 
occasionally as at present, etc. 
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As for plans of the station for any type of improvement 
(aside from new studios) the following testimony of the 
President of the applicant company concerning 'the avail¬ 
ability of a site for the transmitter and towers | proposed 
to be used by the applicant is typical: ; 

^ ^ Q. Mr. Mark, what if any arrangements have iyou made 
for the purpose of securing a site on which to j erect the 
transmitter and directional antenna proposed in the instant 
application? A. We have located the spot generally and 
know the property we would negotiate for, but until the per¬ 
mit is granted we would not be able to buy the property, 
of course. I 

“Q. Have you talked to the owners of the property, or 
the ones in charge? A. Well, one owner died since I talked 
to him, and the other owner is very friendly to us, 
362 and would be very glad to consider any proposition 
whenever we are ready. i 

You have no fear of being able to secure the property 
in case you get this application? A. No, sir, because it is 
out in the country.’’ (Tr. p. 10.) | 

Representations concerning expenditures of money for 
programs were equally hazy. A figure of $1726.33 was 
given in testimony as the monthly cost of programs'of WOL, 
including a contribution made by it to the Intercity net¬ 
work. Yet it appears that this precise figure was obtained 
by taking the gross expenditures of the licensee corporation 
and then deducting from that expenditure certain major 
classifications which could be readily segregated,! such as 
officers’ salaries, commissions, maintenance and; repairs, 
depreciation, interest and taxes, advertising, telepljione and 
telegraph, stationery, printing and postage, bad debts, etc., 
and then assuming that sums not falling into these classifica¬ 
tions and yet spent by the corporation must have been for 
programs; although the President of the companjr finally 
testified under cross-examination, ‘‘A lot of that would come 
into program expense, you see.” (Tr. p. 14.) 

The record is entirely silent as to anything th^it WOL 
plans to do in the way of improvement of its operating and 
its service and entirelv confusing as to what it has been do- 
ing in the past. 

Nor is there anything to indicate why WOL needs or is 
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the proper licensee to exercise the regional assignment in¬ 
volved in this controversy. 

We note, in all of the testimony contained in the record, 
only one bit of testimony from representatives of the sta¬ 
tion as to the motives of the management in apply- 

363 ing for the improved assignment and describing the 
utilization to which it will be put. The following ex¬ 
tract is from the testimony of the President of the licensee 
corporation, LeRoy Mark: 

‘ ‘ Q. Mr. Mark, without taking too long to do it, have you 
found that you have been put to any disadvantage by reason 
of the present operating power of station WOL? A. Very 
much. 

‘‘Q. Will you explain to the Examiner what those disad¬ 
vantages have been? A. Well, a 100 watt station is looked 
upon by national advertisers as haywire. 

The Examiner: Now, that is not really proper. Just 
strike that statement. 

The Witness: It is difficult to get— 

The Examiner (interposing): No hearsay evidence. 

The Witness: It is difficult to get the advertisers to 
recognize a 100 vratt station; let me put it that way.’^ (Tr. 
pp. 5-6.) 

It is therefore submitted that the decision of the Broad¬ 
cast Division should be set aside for rehearing and that the 
petitioner may have an opportunity to make a comparative 
showing of its ability to render a high grade public service 
to the Washington area wrhile still permitting the Ameri¬ 
can Broadcasting Company to continue on its present as¬ 
signment (although with improved coverage through 

364 the improved antenna which WOL now announces it 
proposes to install). 

CONTINENTAL RADIO COMPANY, 

By PAUL M. SEGAL, 
GEORGE S. SMITH, 

Its Attorneys. 

PAUL W. FRUM, 

Of Counsel. 

November 27, 1936. 




CONTINENTAL RADIO CO. VS. FEDERAL COMM. COMM. 257 

I 

We acknowledge receipt of a true copy of the fdregoing. 

PAUL D. P. SPEARMAN, 
(American Broadcststing 
Company, WOL) | 

LOUIS G. CALDWELL, 

REED T. ROLLO, I 

(Independence Broadcasting 
Co., Inc., WHAT) 

A. L. ASHBY, I 

PHILIP H. HENNESSEY, 
(National Broadcasting Com¬ 
pany WRC and iWMAL) 

365 JOHN M. LITTLEPAGE, 

WILLIAM A. PORTi]R, 
(WCAE, inc., WCAE) 

DUKE M. PATRIC4 

KARL A. SMITH, I 
(Indianapolis Powet & 

Light Co.) i 

ELIOT C. LOVETT,; 
(Monocacy Broadcasting Co.) 

November 27, 1936. 

i 

366 Endorsed: Federal Communications Commission 
Mail and Files Section 1936 Dec 23 PM 1 

1936 Dec 23 PM 12 18 | 

WA5 TV/S PAID 6—WUX WASHINGTON DC ^3 1134A 
PAUL WALKEI^* 

Fedl Communications Commission— | 

We are informed that it is the plan of the Commumcations 
Commission to keep its offices closed on the afternoon of 
December 24 and all of December 26 in addition to the Holi¬ 
day December 25, and hence must request that you regard 
this telegram as a formal motion addressed to the full Com- 
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mission. Continental Radio Company requests that the 
Commission enter its order or orders from time to time as 
necessary postponing the effective date of the decision in 
Docket 3856 granting an application of WOL so as to pre¬ 
serve the rights of continental radio company to an appeal 
in case the commission, in passing upon the pending motions 
of Continental Radio Company should deny the same. 

The right of appeal under such circumstances would ex¬ 
pire on December 28 and it appears that there will be no 
meeting of the Commission in time to act upon the petitions 
for rehearing within the time limited. 

In order to preserve its rights, Continental Radio Com¬ 
pany would therefore have to sue out its appeal on Decem¬ 
ber 28 and according to recent decisions of the Commission 
such appeal would operate to divest the Commission of 
jurisdiction to consider the motion for rehearing. There¬ 
fore Continental Radio Company would be deprived 

367 of consideration of such motion by the Commission 
by simple force of circumstances and without fault 

of its own if it attempted to avoid losing its rights to appeal. 

This difficultv can be avoided bv action of the Commission 
in circulating an order extending the effective date of the 
WOL decision a sufficient time beyond December 28 to per¬ 
mit the Commission to act seasonably upon the pending 
motion for rehearing. 

Copies of this telegram are being delivered at once to 
Attorneys for all the parties upon whom we have already 
served copies of the motions for rehearing— 

Continental Radio Company by Paul M Segal and George 
S Smith its Attorneys. 

Endorsed: Federal Communications Commission Mail 
and Files Section 1936 Dec 23 PM 1:15 

368 Excerpts from Broadcast Division Minute 

January 6,1937 

Ratification 

Date of Action 12-28-36 
Nature of Action 

The Commission granted the request of the Continental 
Radio Company, to extend the effective date of the Broad- 
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cast Division’s decision on the application of American 
Broadcasting Company (WOL), Docket No. 3856, and di¬ 
rected that the effective date be extended to 12 i Midnight 

E.S.T., January 6, 1937. | 

1 

369 Excerpts from Broadcast Division Minu\e 

#4-14, Jan. 6,1937 

i 

Hearing Docket 

I 

1 

The Commission, on its own motion, extended the effec¬ 
tive date of the Broadcast Division’s decision on the ap¬ 
plication of the American Broadcasting Company (WOL), 
Washington, D. C., Docket No. 3856, from 12 Midhight E.S. 
T., January 6, 1937, to 12 Midnight, E.S.T., Jajiuary 13, 
1937. 

i 

_ j 

370 Excerpt from General Session Minute #44^, 

January 13 1937 ! 

i 

Hearing Docket I 

I 

The Commission on its own motion further extended the 
effective date of the Broadcast Division’s decision on the 
application of the American Broadcasting Company 
(WOL), Washington, D. C., Docket No. 3856, from 12 Mid¬ 
night E.S.T., January 13,1937 to 12 Midnight, E.S.I., Janu¬ 
ary 27, 1937. 1 

371 Excerpt from General Session Minute #455, 

January 27, 1937 ! 

1 

i 

Hearing Docket ! 

The Commission denied the petition of the Continental 
Radio Company requesting a rehearing on the application 
of the American Broadcasting Company (WOL), Docket 
No. 3856 and denied the supplemental petition of j:he Con¬ 
tinental Radio Company for a rehearing on the same appli¬ 
cation. (Commissioner Stewart dissenting; Commissioner 
Walker not voting.) ! 


I 


i 
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372 In the United States Court of Appeals for 
' the District of Columbia 

No. 6911 

Continental Eadio Company, Appellant 


V. 

Federal Communications Commission 

Certificate of John B. Reynolds, Acting Secretary of the 
Federal Communications Commission 

I, John B. Reynolds, Acting Secretary of the Federal 
Communications Commission, do hereby certify that the 
attached are originals or true and correct copies of all 
papers and evidence presented to the Federal Communica¬ 
tions Commission in the matter of the application of Ameri¬ 
can Broadcasting Company for construction permit, and 
also a true and correct copy of the Statement of Facts, 
Grounds for Decision and Order of the Commission com¬ 
plained of by appellant. 

IN WITNESS W^HEREOF, I have this 17th day of 
March, 1937, set mv hand and the seal of the Federal Com- 
munications Commission. 

JOHN B REYNOLDS 

(Seal) Acting Secretary 

373 Endorsed: United States Court of Appeals for 
the District of Columbia Filed Apr 6-1937 Moncure 
Burke Clerk 

In the United States Court of Appeals for the District of 

Columbia 

No. 6911 

Continental Radio Company, a corporation. Appellant 

V. 

Federal Communications Commission, Appellee 

'• Addition to Record 

Now comes the Federal Communications Commission and 
files the following addition to the Record on file herein: 
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t 

i 

1. Application of Continental Radio Company filed May 
25,1936, for use of 1310 kilocycles, 100 watts, unlimijted time, 
in Washington, D. C., and associated papers. 

FEDERAL COMMUNICATIONS COMl^ISSION 

By JOHN B REYNOLDS 
Acting Secretary. 

374 Endorsed: Federal Communications Commission 
May 25, 1936 Received 

j 

Endorsed: Federal Communications Commissidn .May 
25 1936 Received 1st Mail Mail and Files 

File No. Bl-P-1162 | 

Call letters New I 

i 

Ack-mjm 5-27- i 

j 

United States of America 

! 

Federal Communications Commission I 


Application for Radio Broadcast Station Construction Per¬ 
mit or Modification thereof | 

(Submit in duplicate to Federal Communications Com¬ 
mission, Washington, D. C. Swear to one copy) 

i 

I 

— 11 

1 

! 

To the Federal Communications Commission: ! 

1. Name of applicant * Continental Radio Compafiy 
and number 1121 Union Central Building 

2. Post-ofiSce address: State Ohio City Cincinnati Street 

3. Is this application made for— I 

(a) Authorization to construct new radio statioja? Yes 

(b) Authorization to change present location of trans-^ 
mitter of existing station? No (1) What is distance in* 

* If a corporation, state corporate name, if a partnership, state n^es of all 
partners and the name under which the partnership does business; if an un¬ 
incorporated association, state the name of an executive officer, the office held 
by him, and the name of the association. The same name or names should be 
signed in the place provided at the end of application, except that in the case 
of a partnership, the application may be signed in the name of the partnership 
by one of the partners. 
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miles between present location and proposed location of 
transmitter?. 

(c) Authorization to change maximum rated carrier 
power, which necessitates installation of new equipment? 

.(1) Applicant represents that present 

maximum rated carrier power is.watts. (2) Ap¬ 

plicant represents that proposed maximum rated carrier 
power is.watts 

(d) Authorization to install new equipment? Yes (1) 

Indicate what new equipment is to be installed (check): (a) 
New transmitter.(b) Change in system of modu¬ 
lation . (c) Change in type or number of 

vacuum tubes in last radio stage . (d) Other 

changes (specify): . 

4. What is applicant’s principal business? Radiobroad¬ 
casting 

5. Is applicant a citizen of the United States ? Corporation 

If so, state whether by birth or naturalization. 

6. Is the applicant a representative of an alien or foreign 

government ? No 

375 7. State whether applicant is a corporation, part¬ 

nership, or association Corp. 

8. If applicant is a corporation— 

(a) Under laws of what State or country is it organized? 
Ohio (A certified copy of the articles of incorporation shall 
be attached if not heretofore filed with the Commission.) 

(b) Is more than one-fifth of capital stock owned of rec¬ 
ord or may it be voted by aliens or their representatives or 
by a foreign government or representative thereof, or by 
any corporation organized under the laws of a foreign 
country? No 

(c) Is any director or officer an alien? No If so, state 

name and position of each. 

(d) Give names and addresses of all stockholders own¬ 
ing and/or voting 10 per cent, or more of applicant’s stock 
and percentage of stock held by each The E. W. Scripps 
Company, 1121 Union Central Building, Cincinnati, Ohio, 
100 % 

(e) Is stock to be sold after this permit is issued for pur¬ 
pose of raising money to construct and/or operate the pro¬ 
posed station? No 
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I 

9. If applicant is a corporation, is applicant directly or in-' 

directly controlled by any other corporation? Directly 
owned by the E. W. Scripps Company | 

(a) If so, give name and address of such controlUng cor¬ 
poration See above j 

(b) Under laws of what State or country is such corpora¬ 

tion organized? Ohio (A certified copy of the articles of 
incorporation shall be attached if not heretofore filed with 
the Commission.) I 

(c) Is more than one-fourth of capital stock of such 

corporation owned of record or may it be voted by aliens, 
their representatives, or by a foreign government pr repre¬ 
sentative thereof, or by any corporation organized under 
the laws of a foreign country? No | 

(d) Is any director or officer of such corporation 4,n alien? 

No If so, state name and position of each.I. 

(e) Is the above-described controlling corporation in turn 
a subsidiary? No If so, attach additional sheets ^answer¬ 
ing question 9 (a) to (d), inclusive, for each company to and 
including the organization having final control. | 

10. If application is made in behalf of an unincorporated 
association, state— 

(a) Purpose of the association (A certified copy of the 

articles of association, or by-laws, shall be attached if not 
heretofore filed with the Commission.) | 

(b) The number of members.!.. 

376 Insert for F. C. C. Form No. 301 | 

(These questions must be answered) I 

No. 4(a). What other business or businesses is applicant 
directly or indirectly interested in; explain fully? ; 

Corporation is a subsidiary of E. W. Scripps Company. 
The latter company is large stockholder in Scripps-Howard 
newspapers and affiliated enterprises ! 

No. 4(b). If applicant is a corporation, what other busi¬ 
ness or businesses are the officers, directors or principal 
stockholders directly or indirectly interested in; j explain 
fully? (Attach additional sheets if necessary). | 

Scripps-Howard newspapers and affiliated enterprises 

✓ I 

377 (c) Whether any members are aliens.|.. 

(d) If so, state name and position of each . j . 

I 

! 

j 
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11. (a) Is applicant directly or indirectly, through stock 
ownership, contract, or otherwise, interested in the owner¬ 
ship or control of any other radio broadcasting stations? 
Yes If so, state call letters and location of such stations 
WNOX, Knoxville, Tenn. WCPO, Cincinnati, Ohio 

(b) Has the applicant in the past been directly or indi¬ 
rectly interested in the ownership or control of any radio 
broadcasting stations? Yes If so, state call letters and 
location of such stations WNOX, Knoxville, Tenn. WCPO, 
Cincinnati, Ohio 

12. (a) State applicant’s relation to station (whether ap¬ 
plicant is to be owner or lessee, and, if neither owner nor 
lessee, state nature of applicant’s interest in use and control 
of station) Owner (If not owner, a copy of agreement 
showing applicant’s interest in station must be attached if 
not heretofore filed with the Commission) 

(b) If applicant is not to be owner of station, who is? 

(c) Will applicant have absolute control of station, both 
as to physical operation and programs broadcast? Yes If 
not, attach copy of any contract w’hich may in any way affect 
applicant’s right to do so. 

13. List assets and liabilities and state fully the facts 
showing applicant’s financial responsibility with respect 
to the construction and operation of station See financial 
statement attached 

14. (a) Has the applicant been finally adjudged guilty 
by any Federal court of unlawfully monopolizing, or at¬ 
tempting unlawfully to monopolize, radio communication 
directly or indirectly through control of manfacture or sale 
of radio apparatus, exclusive traffic arrangements, or any 
other means, or of unfair methods of competition? No 

(b) Is applicant directly or indirectly controlled by any 
party finally adjudged guilty as above stated? No 

15. The frequency, power, and hours of operation re¬ 
quested for the proposed station are as follows: 

(a) Frequency 1310 kilocycles. 

(b) Power (night) 100 watts, (c) Power (day) 250 
watts. 

(d) Hours of operation: (1) Unlimited X (2) Day¬ 
time only.(3) Limited.(4) Sharing with 
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! 

(specify stations) .(5) Other (specify)..!. 

(e) State number of hours per day proposed sta- 

378 tion will operate 18 I 

(f) Does the application directly request the as¬ 
signment of all or any part of the facilities (i.e., frequency, 
power, and/or hours of operation) now assigned to any 
other station or stations? This application conditioned 
upon grant of application of WOL for change to 12^0 kc. If 
so, specify the station or stations and the facilities re¬ 
quested to be withdrawn therefrom See above 

16. Description of transmitting apparatus projposed to 
be installed— 

(a) Make RCA Type no. ET-4250 

(b) Oscillator: Type of circuit Crystal Number, manu¬ 
facturer’s name, and type of tubes 1 RCA-843 ! Normal 
plate current, per tube 15 ± 5 ma. Plate voltage 250 

(c) List butfer and intermediate power amplifielr stages, 
by number and type of tubes in each stage l-RC.^-865, 1- 

RCA-203A I 

! 

(d) Last radio stage: Number, manufacturer's name, 

and type of tubes 4-RCA-203A Normal night operation 
for power requested: Plate current, per tube 72 m^. Plate 
voltage 700 If greater day power than night pow^r is re¬ 
quested, specify the following: Normal day operation: 
Plate current, per tube 104 ma. Plate voltage IQOO De¬ 
scribe fully the proposed method and procedure of reducing 
power at sunset Plate voltage on modulated amplifier re¬ 
duced by series resistor ! 

(e) Modulator or last audio stage: Number, ruanufac- 
turer’s name, and type of tubes and how operated (Class 
“A”, ‘‘A Prime”, or ^^B”) 2-RCA-203A, Class B | Normal 
plate current, per tube 30 ma.-125 ma. Plate volthge 1250 

(f) Which radio stage is modulated? Last 

(g) What system of modulation is employed (high level, 
low level, grid bias in last radio stage, etc)? High level 

(h) If low-level modulation is employed, give fpr modu¬ 
lated radio stage: Number and type of tubes... Plate 

current, per tube.Plate voltage 

(i) The transmitter is designed for what maximum per¬ 
centage of satisfactoiy modulation? 100% 


I 

i 

i 
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(j) What modulation measuring device will be used to 
determine that this percentage of modulation is obtained? 
Calibrated volume indicator, measuring modulator output 

(k) Specify manufacturer’s name, type, number, 
379 and full scale reading of the following meters: (1) 
In last radio stage: Plate voltmeter Weston, Model 
301,1500 volts Plate ammeter Weston Model 201, 500 m.a. 
(2) Antenna ammeter Weston Model 425 (number and scale 
range depend on antenna resistance) 

(l) Describe the plate power supply for last stage Single 
phase full wave rectifier Rating: Current 1.0 Voltage 1250 

(m) Maximum carrier power output of transmitter for 
satisfactory operation is 250 watts. 

(n) Maximum rated carrier power of transmitter as 

determined by orders of the Federal Communications Com¬ 
mission is.watts. 

17. (a) Type of antenna To be determined 


(b) Height of vertical lead.feet. 

(c) Length of flat top (if any).feet. 


(d) If not fully described above, give complete details 


(e) Counterpoise (if used)—type and dimensions. 

(f) Antenna ground (if used)—^how obtained?. 

18. Applicant represents (1) that there is attached or (2) 
that there has been heretofore filed with the Commission, 
an accurate schematic diagram of the fundamental radio 
and audio circuits of the transmitter proposed, including 
antenna and ground or counterpoise connections, antenna 
feed system, and that it indicates the type of tubes, on file 
T-606327 (This should be a blueprint or ink drawing, and, 
if possible, the size of this application, and attached hereto.) 

19. (a) State what apparatus is included as an integral 
part of the transmitter that will automatically hold fre¬ 
quency within the required limits Crystal oscillator with 
temperature controlled ‘‘V”-cut (low coefficient) crystals 

(b) Within how many cycles of the assigned frequency is 
this apparatus designed and guaranteed to hold the operat¬ 
ing frequency? ± 10 cycles 

(c) State manufacturer’s name and type number of this 
frequency-control apparatus RCA Crystal oscillator Type 
UL-4252-A 
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(d) State whether or not frequency-control apparatus 

is automatically maintained at constant temperature Yes 
(1) If so, state manufacturer’s name and rated accuracy of 
the thermostat Edison bimetallic 1° C. accuracy Of the 
thermometer. I . 

(2) Attach the circuit diagram of automatic tempera- 
380 ture control system if not already on file with the 
Commission. P-708570 (3) Attach a sketch or 

drawing of the automatic temperature control chamber, if 
not already on file with the Commission. P-708493 

(e) State name and type number of separate frequency 
monitor Greneral Eadio Type 581 

(f) Give Federal Communications Commissions Approval 
number 1452 

20. Cost of proposed station; Transmitter, $5,850 Studio, 
$5,000 Other items (state nature) Antenna, etc., ^,000 

21. Proposed location of transmitter: State District of 

Columbia County.City or town Washington 

Street and number Exact site to be determined, subject to 

approval of Commission N. Latitude: Degrees ...I., 

minutes ., seconds . W. Longtitude: 

Degrees., minutes., seconds i . 

22. Number of persons residing within various distances 
of proposed location of transmitter is as follows :| To be 

determined 0.4 mile_,1 mile_,2 miles_> 3 miles 

_,5 miles_,8 miles .... i 

23. (a) Number of broadcasting stations (by call letters) 
located within various distances of proposed location of 

transmitter is as foUows: To be determined 1 mil^., 

2 miles.3 miles.,8 miles. ! 

(b) Number of nonbroadcasting (commercial or Govern¬ 
ment) RECEIVING stations located within various dis¬ 
tances of proposed location of transmitter is as follpws: To 
be determined 1 mile.,2 miles.,3 miles. 

24. (a) Name and give location of all AIRPORT^ within 
10 miles of proposed location of transmitter To bP deter¬ 
mined 

(b) Give distance from proposed location of transmitter 

to each of such airports. i _ 

(c) Name and give distance to any establisheii AIR¬ 
WAYS within 10 miles of proposed location of transmitter 
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(d) Give maximum height (in feet) of towers 
381 above ground level To be determined 

(e) Will towers be painted and marked with sig¬ 
nal lights to conform with specifications of Department of 
Commerce (see Aeronautics Bulletin No. 9’)? Yes, if neces¬ 
sary 

(f) If application is for new station or change of trans¬ 
mitter location of existing station, attach map showing 
present location, proposed location, character of the sur¬ 
rounding area (retail or wholesale business, manufacturing, 
residential, or unpopulated; also, density of population, 
type of soil and terrain) and the location of airports, air¬ 
ways, and other radio stations, including receiving stations, 
except broadcast or amateur. 

25. Proposed location of main studio: State District of 

Columbia County.City or town Washington 

Street and number Exact location to be determined Other 
studios maintained bv station. 

26. Average percentage of time expected to be devoted 
monthly to following services: 

Commercial Programs Sustaining Programs 

(1) Entertainment 15% (1) Entertainment 40% 


(2) Educational 1 (2) Educational 15% 

(3) Eeligious 0 (3) Eeli^ous 5 

(4) Agricultural 0 (4) Agricultural 3 

(5) Fraternal 0 (5) Fraternal 1 

(6) News 7 (6) . 8 

(7) Sports 2 (7) . 3 


27. (a) Does applicant expect to obtain programs from 
what is known as a ‘‘chain’No 

(b) Name of chain or chains . 

(c) What will be the percentage of total time proposed 
to be used for chain programs, (i.e., programs, both paid 
and sustaining, which are duplicated by any other station) ? 

(d) What will be the percentage of total time proposed 
to be used for mechanical reproduction (i.e., phonograph 
records, electrical transcriptions, player piano, etc.) ? 3fi% 

28. (a) State the objects to be attained by the construe- 
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I 

tion, or changes in construction, for which application is 
made Station proposed will render new type of broadcast¬ 
ing, highly localized current event programs, and complete 
local, regional and word-wide sports coverage. I 

(b) State definitely what service will be renderdd by the 
proposed station which is not now available to the com¬ 
munity which it expects to serve See 28(a) i 
382 29. If the construction permit is granted, ! the con¬ 

struction will be commenced within 60 days of the 
granting thereof and will be completed and the station ready 
for operation within 180 days thereafter. 

30. The applicant waives any claim to the use of any 
particular frequency or of the ether as against the regula¬ 
tory power of the United States because of the previous use 
of the same, whether by license or otherwise, and requests a 
construction permit in accordance with this application. 

Dated this 23rd day of May, 1936 

CONTINENTAL RADIO COMPANY 
(Must correspond with item 1) Applicant. 

JAMES C. HANRABEAN.. 

Vice President ; Agent. 

I 

(Be sure all necessaiy information is furnished) 

i 

District of Columbia | 

City of Washingtony ss: ! 

I 

James C. Hanrahan, being first duly sworn upon his oath, 
deposes and says that he is the vice president of thq (If ap¬ 
plicant is not an individual, state relation of aifiant to ap¬ 
plicant) above-named applicant, and that the facts stated 
in the foregoing application and all exhibits attached there¬ 
to are true of his own knowledge, except as to such state¬ 
ments as are therein stated on information and belief, and 
as to such statements he believes them to be true. I 

JAMES C. HANRAHAN 
Affiant. 

\ 

Subscribed and sworn to before me this 23d day of May, 
1936 i 



(Seal) 


MARY V JUDGE 
Notary Public. 
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(Notary Public’s seal must be affixed where law of juris¬ 
diction requires, otherwise state that law does not require 
seal.) 

My commission expires May 16, 1940 
383 COPY 

June 25, 1936 

JOHN B. REYNOLDS, Esq. 

Acting Secretary, 

Federal Communications Commission 
Washington, D. C. 

Dear Mr. Reynolds: 

Your letter of June 12th, addressed to Continental Radio 
Company, has been referred to us for reply. 

Officers and directors of Continental Radio Company are 
as follows: 


Officers: 


Chairman of the 
Vice ” ” ” 

President 
Vice President 
Controller 
Treasurer 
Ass’t. Treasurer 
Secretary 
Ass’t. Secretary 
General Counsel 




Directors: 

W. W. Hawkins 
Thomas L. Sidlo 
Roy W. Howard 
K. A. Bickel 
W. G. Chandler 


Board Roy W. Howard 
W. W. Hawkins 
Karl A. Bickel 
F. W. Giesel 
J. C. Hanrahan 
H. E. Neave 
Paul W. Frum 
H. E. Neave 
J. P. James 
Thomas L. Sidlo. 


Very truly yours. 

Signed: PAUL SEGAL. 
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I 

I 

384 Continental Radio Company j . 

Cincinnati, Ohio I 

Balance Sheet as the close of April 18,1936 


Assets 

Cash. $22,111.04 

Cash Fund Reserved for Station 

Construction . 40,0(|)0.00 

Accounts Receivable. 12,0?1.90 

Equipment (Less accrued Depreciation) 11,436.34 

Goodwill . 127,000.00 

■ ~~ 1 

$ 212,57|9.28 


Liabilities and Capital 

Accounts Payable and Accrued Items .$ 4,630.41 
Notes Payable. 105.500.00 

Total Liabilities. 110,1^0.41 

Capital.$105,000.00 I 

Less Deficit. 2,551.13 102,448.87 

$212,579.28 


Additional funds to the extent of $100,000 cash h^ve been 
made available to Continental Radio Company by its parent 
company since the date of this statement. 

Endorsed: Federal Communications Commission May 
25 1936 Received 1st Mail Mail and Files i 

I 

I 

385 In the United States Court of Appeals for tl^e 

District of Columbia I 

No. 6911 ! 

Continental Radio Company, a corporation. Appellant 

V. I 

i 

Federal Communications Commission, Appellee 

Certificate of John B. Reynolds, Acting Secretary of the 
Federal Communications Commission 

I, John B. Reynolds, Acting Secretary of the J’ederal 
Communications Commission, do hereby certified tjiat the 

i 
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annexed are properly a part of the record in the above-en¬ 
titled cause, having been inadvertently omitted heretofore, 
being: 

1. Photostat of application of Continental Radio Com¬ 
pany filed May 25,1936, for use of 1310 kilocycles, 100 watts, 
unlimited time, in Washington, D. C., and associated papers. 

JOHN B REYNOLDS 

(Seal) Acting Secretary. 

386 Endorsed: United States Court of Appeals for 
the District of Columbia Filed Apr 13 1937 Moncure 
Burke Clerk 

Addition to Record. 

In the United States Court of Appeals for the District of 

Columbia 

No. 6911 

CoNTiNENTAi^ Radio COMPANY, a Corporation, Appellant 

V. 

Federal Communications Commission, Appellee 

Addition to Record 

Now comes the Federal Communications Commission and 
files the following addition to the Record on file herein: 

1. Dissenting opinion of Commissioner Stewart to the 
denial by the Commission of the petition and supplemental 
petition of Continental Radio Company for rehearing on the 
application of American Broadcasting Company in Docket 
No. 3856. 

FEDERAL COMMUNICATIONS COMMISSION 

By JOHN B. REYNOLDS 
Acting Secretary. 
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387 Before the | 

i 

Federal Communications Commission | 19784 

I 

Washington, D. C. I 

I 

Docket No. 3856 i 

I 

In re Application of | 

American Broadcasting Company (WOL) 

Washington, D. C. I 

For Construction Permit | 

Dissenting Opinion of Commissioner Stewart: 

The Broadcast Division having granted the application in 
the instant case. Continental Radio Company has petitioned 
the entire Commission to grant a rehearing underi Section 
405 of the Communications Act of 1934. For the | reasons 
stated hereafter, I believe the petition for rehearing should 
be granted. i 

The action of the Broadcast Division grants the American 

I 

Broadcasting Company, licensee of Station WOL, a permit 
to make changes in equipment, to change frequency from 
1310 kc (a local frequency) to 1230 kc (a regional frequency) 
and to increase power from 100 watts to one kilowatt. As 
the use of the requested frequency and power would be con¬ 
trary to the mileage separation tables set out in th^ annual 
reports of the Commission if a conventional antenna were 
used, the grant is conditioned upon the use of a directional 
antenna designed to protect the existing regional Stations 
on 1230 kc. However, the service area of Station W|OL will 
not be protected from interference by the existing |stations 
on that frequency. In consequence, the service of W'OL will 
be limited at night approximately to its 5.0 mv/m|line in¬ 
stead of to its 1.0 mv/m line, the usual protection of regional 
stations. As transmission conditions vary, so will the inter¬ 
ference occasioned to the signal of WOL by the otter sta¬ 
tions on 1230 kc. The result will be dissatisfaction on the 
part of listeners who will be able to receive .WOL at some 
times and not at others. That dissatisfaction can be expected 
to result in WOL seeking from the Commission soihe form 
of relief which might let the service be more constant for 

such listeners-relief from a situation which should not 

have been created in the first instance. 
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It seems to me that this is not the proper use of a regional 
frequency. While similar uses have been authorized in a 
few cases by the Broadcast Division, I believe that the 
piecemeal breaking down of the standards of the service 
which regional stations should render is not in the public 
interest. The criterion is service to the public, not sales of 
time to advertisers. 

388 Regional frequencies should not be assigned to 
stations which can not render a regional service. A 
station operating on a regional assigninent with one kilo¬ 
watt power should give the service properly to be expected 
of a regional station, not a local service masquerading as a 
regional service in order to persuade advertisers who may 
consider power as the only factor which determines cover¬ 
age. If the area expected to be served by regional stations 
is to be modified so as to permit such mongrel stations, I 
should prefer to see it done by a change in the standards 
followed by the Commission, not by building up exceptions 
to present standards. Then at least there would be equality 
of opportunity among potential applicants for such assign¬ 
ments, instead of an inequality favoring the applicant who 
might succeed in breaking down existing standards on a 
particular frequency. 

In granting the application of the American Broadcast¬ 
ing Company, the Broadcast Division has seen fit to re¬ 
ward the present inefficient operation of Station WOL. The 
record shows that WOL has been operating as a local sta¬ 
tion with an antenna having an efficiency materially below 
the Commission’s standards of good engineering practice. 
It further shows that the service the station has been render¬ 
ing is unsatisfactory in considerable portions of the metro¬ 
politan area. It is silent on what service WOL might ren¬ 
der with a decent antenna complying at least with the Com¬ 
mission’s minimum standards. With the facilities ap¬ 
proved in the present case WOL will probably provide a 
good local service. I think that such good local service 
should have been required to be by proper use of the sta¬ 
tion’s local assignment rather than by an inefficient use of a 
regional assignment. In Docket No. 2807, an application 
by Hearst Radio, Inc., operators of Station WISN, the Com¬ 
mission on October 21, 1936, sustained the Broadcast Di- 
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vision in refusing to grant improved facilities to a licensee 
because be bad not made efi&cient use of bis currenlt .assign¬ 
ment. If that decision is sound (and I believe it is), tbe de¬ 
cision in tbe instant case is unsound. Tbe parable of tbe 
talents might well be placed on tbe list of required reading 
for Hcensees of tbe Commission. Or, if not tbe entire 
parable, then tbe paraphrase contained in tbe press release 
of October 15, 1935, on minimum antenna heights required 
for broadcast stations pursuant to Buie 131. That release 
(which, of course, is no more binding than the parable) 
reads in part as foUows: I 

“It is tbe obligation of tbe licensee of every station to 
make efficient usage of tbe assignment granted by tbe Com¬ 
mission. It is not tbe intention of tbe Commission at this 
time to require all stations with questionable radiating 
systems to install antennas having tbe required efficiency, 
but it is tbe intention not to grant additional facilities to 
licensees of broadcast stations unless they are making ef¬ 
ficient usage of tbe assignment already granted.’’ 
389 One reason advanced in the opinion grapting tbe 
application of tbe American Broadcasting (Company 
is that under its present assignment Station WOL has been 
at a disadvantage with respect to obtaining pro^ams of 
a national network. The record reveals that tbe otl|er three 
stations serving Washington are operated as parts of na¬ 
tional networks. In Docket No. 3824 (appealed to tbe full 
Commission but dismissed on October 21, 1936, for j want of 
jurisdiction when one party took an appeal to the' courts) 
the principal reason advanced by tbe Broadcast jDivision 
for denying an application of Station WIL, St. Louis, for 
improved facibties was that tbe station was planning to 
carry some net work programs and thus might nqt carry 
as many local programs as it bad formerly donO. That 
ease is not mentioned in tbe opinion of tbe Broadcast Di¬ 
vision so we do not know whether tbe decision in tbej present 
case overrules that in Docket No. 3824 or is to be distin¬ 
guished from it. Tbe two are at least prima facie inconsis¬ 
tent. ! 

In its opinion, tbe Broadcast Division states that i‘By tbe 
granting of this appbcation there will be made available ad¬ 
ditional service of a national character and tbe station will 
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in turn serve to provide a network with many programs 
originating in the Capital City of the country’’. As it is a 
matter of common knowledge that within recent months 
chain programs have originated in stratosphere balloons 
and in submarines, I do not understand why it requires a 
one kilowatt station to originate chain programs ‘‘in the 
Capital City of the country”. 

There is one other reason why I believe the grant has been 
improvidently made: the record is by no means convincing, 
or even persuasive, as to the need for any such additional 
service as that proposed to be rendered under the applica¬ 
tion herein granted. 

The petition for rehearing should be granted. 

February 1, 1937. 

390 In the United States Court of Appeals for the 

District of Columbia 

No. 6911 

Continental Radio Company, a corporation. Appellant 


v. 

Federal Communications Commission, Appellee 

Certificate of John B. Reynolds^ Acting Secretary of the 
Federal Communications Commission 

I, John B. Reynolds, Acting Secretary of the Federal 
Communications Commission, do hereby certify that the 
annexed are properly a part of the record in the above-en¬ 
titled cause, having been inadvertently omitted heretofore, 
being: 

1. Dissenting opinion of Commissioner Stewart to the 
denial by the Commission of the petition and supplemental 
petition of Continental Radio Company for rehearing on the 
application of American Broadcasting Company in Docket 
No. 3856. 


(Seal) 


JOHN B. REYNOLDS 
Acting Secretary, 
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391 In the United States Court of Appeals 

for the District of Columbia 

No. 6911 I 

I 

I 

Continental Radio Company, Appellant j ! 

' 1 

I 

V. I 

1 

Federal Communications Commission, Appellant. 

Designation of Record for Printing i 

! 

Now comes the appellant in the above-entitled cause, by 
its attorneys, and directs the clerk to print the rebord in 
said cause as filed, except the following parts thereof, which 
the clerk is directed to omit, namely: | 

1. Omit page 8. 

2. Omit page 11. | 

3. Omit pages 12 to 14, inclusive. | 

4. Omit pages 16 to 19, inclusive. | 

5. Omit page 30. | 

6. Omit pages 39 to 46, inclusive. i 

7. Omit page 58. ' 

8. Omit page 228. i 

9. Omit page 230. ! 

10. Omit pages 261 to 269, inclusive. | 

11. Omit pages 274 to 276, inclusive. | 

12. Omit pages 277 to 304, inclusive. | 

13. Omit page 305. | 

14. Omit page 306. I 

15. Omit page 329. | 

16. Omit page 349. I 

17. Omit pages 373 to 384, inclusive. | 

392 Counsel certifies that the matter designated for 
omission is immaterial to the determination of the 
questions involved and that the printing thereof would be 
a needless expense. i 

CONTINENTAL RADIO COMPANY 
By PAUL M. SEGAL i 

GEORGE S. SMITH | 

Its Attorneys | 


i 

I 


I 

I 


April 12, 1937. 
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393 Acknowledgment of Service 

Eeceipt is acknowledged of a tme copy of the foregoing 
designation of record for printing. 

FEDEKAL COMMUNICATIONS COMMISSION 

By WALTER JOHNSON 
for Hampson Gary, 

General Counsel, 

PAUL D. P. SPEARMAN 
Attorney for Intervener 

April 12, 1937 

394 Endorsement: In the United States Conrt of Ap¬ 
peals for the District of Columbia No. 6911 Conti¬ 
nental Radio Company, Appellant, v. Federal Communica¬ 
tions Commission, Appellee. Designation of Record for 
Printing United States Court of Appeals for the District 
of Columbia Filed Apr 12 1937 Moncure Burke, Clerk. 

395 In the United States Court of Appeals for the 

District of Columbia 

No. 6911 

' Continental Radio Company, Appellant 


V. 

Federal Communications Commission, Appellee 

American Broadcasting Company, Intervener 

Federal Communications Commission's Counter Designa¬ 
tion of Record 

Now comes the Federal Communications Commission in 
opposition to appellant’s designation for printing and di¬ 
rects the clerk to include in the printed record the following 
parts which appellant designated for exclusion, such parts 
being consider^ed by the Federal Communications Com¬ 
mission as material ta the determination of the questions 
raised on appeal, namely: 

1. Page 8. 

2. Page 11. 

3. Page 30. 
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4. Pages 39 to 46, inclnsive. | 

5. Page 228. | 

6. Pages 274 to 276, inclusive. | 

7. Pages 373 to 384, inclusive. 

FEDEEAL COMMUNICATIONS COMMISSION 

i 

By HAMPSON GAEY, | 

General Cov/nsel. I 

FANNEY NEYMAN,: 

' I 

Assistant Counsel, 

\ 

FRANK U. FLETCHER 
Assistant Counsel 

We consent to the designation hereinabove set forth. 

' I 

PAUL D. P. SPEARMAN 
Attorney for American Broadcasting 
Company, Intervener, 


396 To: I 

PAUL M. SEGAL, I 

Counsel, Continental Radio Company^ 
Shoreham Building, 

Washington, D. C. I 


Please take notice that the foregoing Counter Designation 
of portions to be printed as the record in the above^entitled 
case is being j&led with the Court of Appeals today, i 

FEDERAL COMMUNICATIONS COMMISSION 

By HAMPSON GARY, ; 
General Counsel, \ 

April 13, 1937. | 

I 

397 Endorsed: No. 6911 In the United I States 
Court of Appeals for the District of Columbia Con¬ 
tinental Radio Company, Appellant v. Federal Coinmuni- 
cations Commission Appellee American Broadcasting Co., 
Intervener. Federal Communication Commission's Cjounter 
Designation of Record United States Court of Appeals for 
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the District of Columbia Filed Apr 14 lOST Moncure 
Burke Clerk 

FEDERAL COMMUNICATIONS COMMISSION 

HAMPSON GARY, 

I ' 

' General Counsel, 

FANNEY NEYMAN, 
Assistant Counsel. 

FRANK U. FLETCHER, 

* Assistant Counsel. 

Endorsed on Cover: No. 6911. Continental Radio Com¬ 
pany, a corporation. Appellant, vs. Federal Communica¬ 
tions Commission United States Court of Appeals for the 
District of Columbia Filed Feb 15 1937 Moncure Burke 
Clerk 
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United States Court of Appeals 

FOE THE DISTRICT OF COLUMBIA!. 

! 
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I 

No. 6911. ! 

I 
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i 

- i 

i 

Continental Radio Company, a Corporation, 

■ Appellant y 

I 

V. I 

Federal Communications Commission, Appellee; 
American Broadcasting Company, Intervener. 


BRIEF OF THE APPELLANT. 


STATEMENT OF THE CASE. 

i 

This is an appeal sued out under Sections 402 (b) 
and 402 (c) of the Communications Act of 19^4 from 
an order of the Broadcast division of the Federal Com¬ 
munications commission dated October 13, 1936. This 
order grants a construction permit to the Intervener, 
American Broadcasting Company, licensee of | Station 
WOL, authorizing a change in frequency frpm 1310 
kc. to 1230 kc., an increase in power from 100 watts to 
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one kilowatt, unlimited time, and for the construction 
of a directional antenna.^ The effect of this order is 
to elevate WOL from the local to the regional classifi¬ 
cation. 

The American Broadcasting Company, licensee of 
WOL with its studios and transmitter located in Wash¬ 
ington, D. C., filed its application on January 6, 1936, 
for a change in frequency, increased power, etc. (R. 
20.) A hearing was held on the application before Ex¬ 
aminer Melvin H. Dalberg on May 20 and 21, 1936. 
The report of the Examiner recommended the denial 
of the application. (R. 207-215.) 

On May 23, 1936, the appellant. Continental Radio 
Company, filed applications for the use of the 1230 and 
1310 kc. frequencies. (R. 7-17; 261-269.) The 1310 kc. 
application was conditioned on the grant of a construc¬ 
tion permit to WOL for a change in frequency and 
power increase. (R. 265.) 

The Broadcast division entered an order on July 
22, 1936, granting the application of the Intervener 
without oral argument. (R. 223.) Appellant peti¬ 
tioned to intervene and participate in the oral argu¬ 
ment on the Examiner’s report. (R. 224.) The com¬ 
mission denied this request. (R. 226.) On August 14, 
1936, the commission reopened the case, rescinded its 
action of July 22, 1936, and directed that oral argu¬ 
ment be had on the exceptions to the Examiner’s re¬ 
port. (R. 227.) 

Appellant thereupon filed a motion to participate in 
the oral argument (R. 228) which was granted. (R. 
230.) Appellant participated in said oral argument 
on September 10, 1936. 

1 The order of the commission also permitted the Intervener to 
make changes in its equipment and move its studios and transmitter. 
(R. 230.) 
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The commission entered its final order in the case 
on October 13, 1936, granting a construction permit to 
the Intervener. (R. 230.) The decision of the Broad¬ 
cast Division was released on December 1, 1936 (R. 
239-245), Commissioner Case dissenting. (R. 246.) 

On November 27, 1936, appellant petitioned fhe en¬ 
tire commission for a rehearing pursuant to Section 
405 of the Communications Act of 1934. (R. 231.) A 
supplemental petition for rehearing before th6 com¬ 
mission en hanc was filed on November 17, 193$. (R. 
247.) The commission from time to time postponed 
the effective date of its order while considerihg the 
petition for rehearing. (R. 239, 258, 259.) I 

On January 27, 1937, the commission denied both 
petitions for rehearing. Commissioner Stewart dis¬ 
senting, and Commissioner Walker not voting. (R. 
259, 273-276.) I 

After the Notice and Reasons for Appeal had been 
filed in this Court, the Intervener petitioned this Court 
to dismiss the appeal. The Communications Commis¬ 
sion opposed this. This Court denied the motion of 
Intervener to dismiss the appeal. ! 

Thereupon the commission instituted its own motion 
to dismiss the appeal, which appellant opposed. The 
Court denied the commission’s motion to dismiss. 

The opinion of the commission will be found at pp. 
239-245 of the Record, the dissenting opinions ot Com¬ 
missioners Case and Stewart at p. 246, and pp. 273-276, 
respectively. j 

I 

I 

ISSUES PRESENTED. ’ 

! 

1. The order and decision of the commission was a 
denial of due process of law in that appellant Was af¬ 
forded no hearing to make its comparative skewing 


I 
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before the commission as to its ability to serve the pub¬ 
lic interest. 

2. The commission acted arbitrarily and caprici¬ 
ously and violated its established administrative inter¬ 
pretation of the standard of public convenience, inter¬ 
est and necessity in granting the application of the 
American Broadcasting Company. 

(a) It was error to grant the application of Inter¬ 
vener who has not made an efficient use of its 
facilities. 

(b) The grant of a regional assignment to Inter- 
' vener is an uneconomic and wasteful use of 

the frequency. 

(c) The program service and past conduct of In¬ 
tervener did not merit a change in frequency 
and a power increase. 

ARGUMENT. 

The order and decision of the commission was a 
denial of due process of law in that appellant was af¬ 
forded no hearing to make a comparative showing be¬ 
fore the commission as to its ability to serve the public 
interest. 

The application of the appellant for the use of the 
1230 kc. frequency, and its petition to intervene and 
participate in the oral argument on the Examiner’s 
report were filed before the Broadcast division en¬ 
tered its order in this case. Appellant’s application 
and petition were timely because the commission has 
the responsibility of making the decision and reach¬ 
ing its own conclusions on the evidence. The recom¬ 
mendations of the Examiner are not binding on the 
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commission. Federal Radio Commission v. Nelson 
Brothers Bond Mortgage Co., 289 U. S. 26|6, 285, 
286; Unity School of Christianity v. Federal | Radio 
Commission et al., 62 App. D. C. 52. | 

The application of the appellant requests the iden¬ 
tical facilities proposed in the application of the!Amer¬ 
ican Broadcasting Company. The applications are 
therefore mutually exclusive. In granting a construc¬ 
tion permit to the intervener and denying appellant’s 
petition for rehearing, the commission prejudged the 
application of the appellant before the appellant had 
an opportunity to make a comparative showing of its 
ability. The etfect of the commission’s action was to 
deny appellant a hearing. This contravene? due 
process. I 

However difficult it may be to define satisfactorily 
the phrase, ‘‘due process of law,” it is beyond dispute 
that any. court or administrative body whicji “as¬ 
sumes to determine the rights of parties shall have 
jurisdiction and that there shall be notice and!oppor¬ 
tunity for hearing given the parties.” Twining v. 
State of New Jersey, 211 U. S. 78, 110, 111; Federal 
Radio Commission v. Nelson Brothers Bond S MorU 
gage Co., supra. | 

We know of no better statement of this funfiamen- 

j 

tal requirement of notice and hearing as a requisite of 
due process of law than that of Judge Earl | of the 
Court of Appeals of the State of New York in the oft- 
cited case of Stuart v. Palmer, 74 N. Y. 183,190; 191. 

“It is a rule founded on the first principles of 
natural justice older than written constitutions, 
that a citizen shall not be deprived of his life, lib¬ 
erty or property without an opportunity to be 
heard in defense of his rights, and the constitu- 
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tional provision that no person shall be deprived 
of these ‘without due process of law’ has its foun¬ 
dation in this rule. This provision is the most im¬ 
portant guaranty of personal rights to be found in 
the Federal or State Constitution. It is a limita¬ 
tion upon arbitrary power, and is a guaranty 
against arbitrary legislation. No citizen shall be 
arbitrarily deprived of his life, liberty, or prop¬ 
erty. This the Legislature cannot do nor author¬ 
ize to be done. ‘Due process of law,’ is not con¬ 
fined to judicial proceedings, but extends to every 
case which may deprive a citizen of life, liberty, 
or property, whether the proceeding be judicial, 
administrative, or executive in its nature. {Weimer 
V, Brueinhiiry^ 30 Mich. 201.) This great guar¬ 
anty is always and everyw’here present to protect 
the citizen against arbitrary interference with 
these sacred rights. . . . Due process of law re¬ 
quires an orderly proceeding adapted to the 
nature of the case in which the citizen has an 
opportunity to be heard, and to defend, enforce, 
and protect his rights. A hearing or an oppor¬ 
tunity to he heard, is absolutely essential. We 
cannot conceive of due process of law without 
this.^^ . . . (Italics ours) 

For similar expressions see, Garfield, Secretary of 
the Interior v. United States ex rel. Goldsby, 211 U. S. 
249, 262; Interstate Commerce Commission v. Louis¬ 
ville S Nashville Railroad Company, 227 U. S. 88, 91; 
Saltzman et al. v. Stromberg-Carlson Telephone Mfg. 
Co., 60 App. D. C. 31; Courier-Journal Co. v. Federal 
Radio Commission, 60 App. D. C. 33. 

Radio communication is a species of interstate com¬ 
merce. Communications Act of 1934, sections 1, 2, 301; 
Federal Radio Commission v. Nelson Brothers Bond <& 
Mortgage Co., supra. It is well recognized by a long 
line of decisions that an individual has the right to 


engage in interstate commerce, in this instance—inter¬ 
state communication. Gibbons v. Ogden, 9 Wheat. 1, 
211; Buck, Director of Public Works of the Stdte of 
Washington v. Kuykendall, 267 U. S. 307. WTiether 
this right to engage in radiobroadcasting will njature 
into a license is dependent on the legislative and ju¬ 
dicial yardstick of public interest, convenience, and 
necessity. Any individual, partnership, or corporation 
may apply to the commission to engage in radio¬ 
broadcasting. The commission is duty-bound Under 
the act to grant the applicant a hearing in orcjer to 
determine his qualifications, and whether a licens^ may 
be granted under the act. In other words, an applicant 
has a right to be heard, whether this right will evolve 
into a license will be dependent on the commission’s 
application of the standard of public interest, conven¬ 
ience, and necessitv. i 

But the action of the commission in granting the ap¬ 
plication of the intervener and denying appellani’s pe¬ 
tition for rehearing precludes consideration of appel¬ 
lant’s application. This is tantamount to a deuial of 
appellant’s right to be heard. 

Here we have a case where two applicants seek the 
same frequency in order to serve the public interest. 
Both applications are received by the commission be¬ 
fore any action is taken. The commission grants one 
of the applicants a hearing, and subsequently issues it 
a construction permit. It refuses to accord the other 
applicant an opportunity to make its comparative 
showing before it enters its final order in the case. To 
grant the appellant a hearing after its order had been 
entered would be a useless gesture on the part of the 
commission—the grant of the 1230 kc. frequency to 
intervener precludes its use by appellant. Undqr such 
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circumstances the appellant has been denied the right 
to be heard. 

The facts in Symons Broadcasting Company v. Fed¬ 
eral Radio Commission, 62 App. D. C. 46, are some¬ 
what similar to the case at bar. Both appellant and 
intervener applied for same facility. The Symons 
Broadcasting Company filed its application with the 
Supervisor of Radio in Seattle on June 7,1932. It was 
received at the commission’s office on June 13, just 
three days after the commission entered its order 
granting a construction permit to the intervener with¬ 
out a hearing. On June 24, the Federal Radio Com¬ 
mission entered its final order in the case. In revers¬ 
ing and remanding the case to the commission, this 
Court said, page 47: 

^‘We agree with the Spokane station (appellant) 
that the preliminary grant to the Pocatello sta¬ 
tion (intervener) made June 10th was conditional 
and not final, and this is true under the commis¬ 
sion’s own rules, and we likewise agree that the 
Spokane’s station application having been received 
by the commission prior to the final grant, the lat¬ 
ter grant was made with notice of the claim of the 
Spokane station. . . . And in addition to this, we 
think it not untimely to say that in granting and 
refusing applications for licenses, where two or 
more stations are applicants for the same fre¬ 
quency, it is the duty of the commission to grant 
either party asking it a hearing on due notice, for 
otherwise there is a denial of due process and a 
substitution in its place of arbitrary power, and 
that, of course, may not be countenanced.” 

The commission’s action in granting a construction 
permit to intervenor prejudged the appellant’s appli¬ 
cation. This was a denial of due process of law, justi- 
fving a reversal of the commission’s decision. 

V O 
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2. The commission acted arbitrarily and capriciously 
and violated its own administrative interpretatibn of 
the standard of public interest, convenience and neces¬ 
sity in gfranting the application to the American Broad¬ 
casting Company. i 

1 

(a) It was error to grant the application to Inter¬ 
vener who had not made an efficient use of its facilities. 

When the commission amended Buie 131,^ specifying 
the minimum height of an antenna, it issued thb fol¬ 
lowing press release as of October 15, 1935: | 

I 

review of the antenna systems employed by 
broadcast stations reveal that there are now many 
antennas in use that the radiating efficiency' does 
not comply with the requirements of good engineer¬ 
ing practice. In many cases a material improve-^ 
ment in the coverage of the station could be ac¬ 
complished by erecting an efficient radiating sys¬ 
tem. This increase in coverage may be more than 
could be accomplished by doubling the power. 

^‘It is the obligation of the licensee of every sta¬ 
tion to make efficient usage of the assignment 
granted by the commission. It is not the intention 
of the commission at this time to require all sta¬ 
tions with questionable radiating systems to in- 

1 Rule 131(a). All applicants for new, additional, or different 
broadcast facilities and all licensees requesting authority to move 
the location of the station shall specify a radiating system the effi¬ 
ciency of which complies with the requirements of good engineering 
practice for the class and power of the station. | 

(b) The commission will publish from time to time specifications 

deemed necessary to meet the requirements of good engineering 
practice. i 

(c) No broadcast station licensee shall change the physical height 

of the transmitting antenna, or supporting structures, or m^ke any 
changes in the radiating system which will measurably alter the 
radiation patterns except upon written application and authority 
from the Commission. i 

(d) The antenna and/or supporting structure shall be pain'ted and 

illuminated in accordance with the specifications supplied by the 
commission pursuant to Section 303 (q) of the Commtinicatijons Act 
of 1934. I 
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stall antennas having the required efficiency, but it 
is the intention not to grant additional facilities to 
licensees of broadcast stations unless thev are 
making efficient usage of the assignment already 
granted. That is, the licensee of a broadcast sta¬ 
tion requesting more power, change in time of op¬ 
eration, different frequency, or move of the trans¬ 
mitter must have an antenna for the assignment 
requested that meets with the minimum require¬ 
ments before favorable consideration will be 
given. ’ ’ ^ 

A radiating system consists of an elevated antenna 
and a ground system. The latter is composed of a 
method of earth connection. Electrical impulses oscil¬ 
late back and forth between the antenna and the ground 
system. This causes the emission of radio waves. A 
radiating system emits both a ground and a sky wave. 
The latter proceeds from the transmitter to what is 
known as the “ionosphere”, and is reflected back. 
This affords in some cases interference, in others, dis¬ 
tant service. The ground wave is transmitted directly 
and affords primary service to those more nearby. 
Whether the residents of a communitv and the outlving 
suburbs will receive good reception, wflll be dependent 
on the strength or intensity of this ground wnve. An 
inefficient radiating system, one that does not comply 
with good height requirements wdll render a poor sig¬ 
nal. Conversely, if the antenna is erected in accor¬ 
dance w’ith good standards, the radiation patterns wdll 
extend to a wider area and be sufficiently strong to 
produce good reception. 

Intervener’s chief technician testifled that he had 
listened to the station on his automobile receiver 

1 For a similar discussion of the same, see Second Annual Report of 
The Federal Communications Commission (1936) p. 59. 






i 

I 
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throughout the District of Columbia and nearby sec¬ 
tions of adjoining states and found that WOL’s Service 
on its present assignment was unsatisfactory at dis¬ 
tances greater than three or four miles from the sta¬ 
tion. (E. 80-85) This was one of the reasons which 
prompted WOL to apply for a change in frequency and 
a power increase. (R. 39, 47, 55) 

On cross-examination it was discovered that the in¬ 
adequate coverage was in part due to an inefficient an¬ 
tenna which did not meet the commission’s suggestions 
as to good practice and minimum height. The follow¬ 
ing testimony speaks for itself: 

j 

Q. I want to get a little more clearly in my mind, 
Mr. Lyon, the height of your present antdnna? 

A. The height of the masts are 80 feet above the 
roof. The roof is about 110 feet from the street 
level. 

Q. Yes sir; but it was the height of the antenna 
from the roof I was concerned in. That is $0 feet? 

A. Yes. It isn’t exactly 80 feet. I think I speci¬ 
fied that. I 

Q. Approximately? | 

A. Yes from the tops of the towers and i^n some 
directions. i 

Q. And that you say has been constructed in 
substantially the same condition for about ten 
years? I 

A. Well, it has been renewed from time to time, 
but substantially it is the same. (R. 90, 91) 

The commission’s engineer offered the following tes¬ 
timony : 

Q. Mr. Davis, you heard the testimony concern¬ 
ing the height of the present antenna of WpL and 
its location, did you not sir? I 

A. Yes, sir. I 
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Q. What would you say as to the probable effi¬ 
ciency of (or) inefficiency of that antenna struc¬ 
ture? 

A It is very probable that the efficiency of the 
radiator is not equal to that specified in Rule 131 
for local stations, that is 40 millivolts per meter 
unattenuated at one mile for 100 watts. I think it 
is undoubtedly considerably less than that. 

Q. Considerably less than that? 

A. Yes. 

Q. And what is the required height now for at¬ 
tenuation for such a local station. 

A. It is approximately 140 feet vertical height. 

Q. And the present antenna is how high, do you 
remember? 

A. Yes sir, I have a record of that. The applica¬ 
tion for renewal states that the vertical height is 
68 feet and the flat top 88 feet. I have also seen 
the antenna and I believe those figures to be ap¬ 
proximately correct. 

Q. And it is true, is it not Mr. Davis, that a sub¬ 
stantial increase in the efficiency of the WOL radi¬ 
ating system would substantially increase their 
good service area and increase the value and the 
satisfactory characteristic signal now laid down 
by WOL throughout Washington? 

A. Yes, sir. (R. 157-158) 

The Examiner in recommending a denial of inter¬ 
vener’s application stated that WOL could increase its 
signal strength and render a larger coverage if appli¬ 
cant made a more efficient use of its present assignment 
by having its antenna conform to the requirements of 
Rule 131 so far as vertical height is concerned. (R. 
207, 214) The Broadcast division completely ignored 
the testimony and conclusions of its own engineer and 
said that ^‘if applicant were to operate with the in¬ 
creased power requested, it would enable Station WOL 


I 


to serve an increased territory and a greatly injcreased 
number of persons as well as improve the strength of 
its signal in its present service area.’’ (R. 242) 

This is in flat contradiction to the announced rule of 
policy of, and the administrative interpretation of the 
standard of public interest, convenience and necessity,, 
as promulgated in many decisions by the Broadcast 
division. | 

In the recent case of Re Hearst Radioy Inc, (WISN), 
3 F. C. C. — (Docket No. 2807, decided October 7,1936) 
the division in denying the application for an ihcrease 

in power stated: I 

i 

‘‘It appears that the antenna does not icomply 
with good engineering practice. To comply with 
the height requirement of the commission N Rule 
131, the antenna should have a vertical height of 
at least 185 feet. The commission must neces¬ 
sarily look to each licensee to make efficient use 
of the facilities assigned to it and has denied appli¬ 
cations for power increases when stations might 
provide better broadcast service with the| power 
already assigned by simply using radiating equip¬ 
ment which complies with good engineering prac¬ 
tice. (See Hopkins et al., 1 F. C. C. 117, and North 
Carolina Broadcasting Company, 1 F. C. C.j282.) ” 

j 

_i 

In Re Florida Broadcasting Company (WJVIBR), 
2 F. C. C. 49, 50, it is said: | 

“* * * but the uncontradicted evidence in the rec¬ 
ord is that the applicant can obtain the s$me re¬ 
sults incident to the granting of its application for 
increased power with its existing assignment by 
increasing the height of its antenna at a satisfac¬ 
tory location.” ! 

I 

! 

For similar decisions see. Re Amatucci, 1 F; C. C. 
179; Re Amelung, 1 F. C. C. 181; Re National Battery 


I 
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Broadcasting Company (KSTP), 2 F. C. C. 135; Re 
Cramer and Anderson et ah, 2 F. C. C. 418; Re Young 
(WDGY) et al,, 2 F. C. C. 704; Re Voice of Longview 
(KFRO) et ah, 3 F. C. C. — (Docket Nos. 3086, 3103, 
3077, decided October, 1936); Re Pierce et al., 3 F. C. 
C.—(Docket Nos. 2595, 2746, decided August 12, 1936.) 

It requires no extended comment to show why each 
station must make the most efficient use of its facilities. 
The limited number of frequencies demand that each 
licensee utilize to the fullest extent the latest technical 
and engineering information to extend its coverage. 
WOL has used the same inefficient transmitter for the 
past ten years. Not once during that period did it 
petition the Broadcast division to install an antenna 
which would conform to the minimum standards of the 
commission. This is a violation of the public trust 
given a licensee of a broadcasting station. 

In the Second Annual Report of the Federal Radio 
Commission (1928), p. 154, it is stated: 

“The commission has felt that many broadcast¬ 
ing stations in the United States have not been 
showing themselves worthy of the great privileges 
which have been conferred upon them by the Fed¬ 
eral Government and have not fulfilled the trust 
which the standard of public interest, conveni¬ 
ence, or necessity imposes upon them. If this be 
correct, the commission would fail in its duty if 
it permitted such stations to continue to enjoy 
valuable franchises of which the total number is 
all too limited, and thus to prevent the public 
from receiving the maximum benefit to which it 
is entitled from the use of the channels assigned 
to broadcasting. A station which has not been 
measuring up to its trust should be replaced with 
a better one;” • * • 
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This commission has revoked the licenses df exist¬ 
ing stations and denied construction permits to new 
stations for failure to comply with its technical and 
engineering standards. Riker {Station KFQTJ) v. 
Federal Radio Commission, 60 App. D. C. 37$; Beebe 
V. Federal Radio Commission, 61 App. D. C.'273; Re 
Amatucci, supra; Re Amelung, supra. i 

As Commissioner Stewart stated in his dissenting 
opinion, ‘^the Broadcast division has seen fit to re¬ 
ward the present inelBBcient operation of WOL,” by 
granting it a regional assignment. (R. 273, 27f.) See 
also dissenting opinion of Commissioner Case. (R. 
246.) I 

It is submitted that this contravenes and rejS^^ii^ites 
the established policy and administrative standards of 
the commission. Such arbitrary and capricious action 
justifies a reversal of the decision. I 

b. The grant of a regional assignment to intervener 
is an uneconomic and wasteful use of a frequency. 

According to the empirical standards approved by 
the commission, the service area of a regional station 
with one kilowatt power should extend outward to its 
one millivolt per meter contour line. (R. 1^0.) In 
other words the signal of a proposed station in terms 
of voltage in the receiving set at the one millivolt per 
meter contour line should be twenty times stronger 
than that of any other radio station on the san^e chan¬ 
nel in order to avoid objectionable interference.! Trans¬ 
lated into miles, it means that from the transmitter, the 
radius of the good service area should extend tq a dis¬ 
tance of approximately 40 miles. (R. 129, 202.) 

Stations WNAC, at Boston, Massachusetts, and 
WFBM at Indianapolis, Indiana, operate on 1230 kc. 
with 1 kw. power, at night. The recommended mile- 
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age separation for one kw. regional stations is 1000 
miles. The actual separation of WNAC from Wash¬ 
ington is 390 miles, that of AVFBM is 490 miles. 

Three' engineers testified that the service area of 
the proposed station would be restricted well within 
one-millivolt-per-meter contour line. Mr. De Mars, 
a witness for the intervener, stated that WFBM would 
restrict the service area of the contemplated regional 
station to the millivolt-per-meter contour. (K. 
107, 108.) Expressed in miles, the coverage would 
be approximately 8-2/3 miles instead of 40 miles. (R. 
119.) Another witness for the intervener, Mr. Foss, 
on direct examination stated that WOL would be re¬ 
stricted to well within the 3-millivolt-per-meter con¬ 
tour. (R. 114-119.) 

The commission’s engineer, Mr. Davis, testified as 
follows; 

‘‘To discuss the intensity of the interference in 
each case, I will state that WNAC and WFBM 
would probably not receive objectionable inter¬ 
ference from WOL when operating as proposed, 
but the operations of those stations based upon 
the interference curves of the engineering depart¬ 
ment would limit the service of WOL to its approx¬ 
imate 4-or-5-millivolt-per-meter contour at night, 
whereas regional stations are normally protected 
to their 1-millivolt-pef-meter contour. And that 
would be serious and objectionable interference 
to WOL.” (R. 100.) 

The examiner concluded that the usefulness of 
WOL’s signal operating on the regional assignment 
“would be severely curtailed by the operation of other 
stations on the same frequency.” This, the commis¬ 
sioners ignored. In so doing they repudiated their 
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own established administrative standards as| promul¬ 
gated by their decisions. j 

In Re Maddox and Hair doing business ai Chatta¬ 
nooga Broadcasting Co., 3 F. C. C.—(Docket ;^o. 3491, 
decided February 2, 1937), applicant requested the use 
of a regional facility with one kilowatt power. In 
denying the application, the commission stalled: 


^‘It is anticipated, however, that the proposed 
station would be limited by Station WEEI to the 
2.15 millivolt contour and by Station WOW to the 
3.22 millivolt contour, with those station$ operat¬ 
ing with a power of 1 kilowatt. When WOW op¬ 
erates with 5 kilowatts at night, under tjie terms 
of its existing special authorization and in the 
event it is licensed to operate at night with five 
kilowatts, under its pending application, the limi¬ 
tation to the proposed station would be to its 7.1 
millivolt contour. 


* « * • * j * 

I 

I 

‘‘A station using a regional assignment such as 
requested by the applicant, is expected to render 
service to its 1 mv/m (millivolt per meter) con¬ 
tour. The proposed station, by reason of interfer¬ 
ence caused by the 1 kw. operation of; WOW, 
would be limited to its 3.2 mv/m contOur and 
would serve a substantially smaller area than 
would normally be expected of such station. ’ ’ 


In Re Sun Publishing Company, Inc. {WTJS), 3 F. C. 
C. — (Docket No. 3823, decided February 16, 1937), 
applicant petitioned to change from a local to a re¬ 
gional frequency. The commission denied the appli¬ 
cation, saying: | 

1 

“However, Station WTJS, operating |as pro¬ 
posed at night would be limited by those 'stations 
to between its 2.5 and 3 mv/m contour whereas 
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regional stations are normally protected to their 
1 mv/m contour for nighttime operation.’’ 

In Re Hayes, et al., 3 F. C. C. — (Docket Nos. 3308, 
3374, 3972, decided October 13, 1936) it is said: 

‘‘The service of the proposed station would be 
limited to its 4.7 millivolt per meter contour at 
night by Station WFBR; Stations WOOD and 
WJDX would tend to limit the service of the pro¬ 
posed station to its 4.2 millivolt per meter and to 
its 1.2 millivolt per meter contours, respectively, 
at night. Regional stations are normally pro¬ 
tected to their 1 millivolt per meter contour at 
night. ’ ’ 


In Re Berks Broadcasting Company (WEEU) et 
al,, 3 F. C. C. — (Docket Nos. 2616, 2754, 2516, 2682, 
decided July 2, 1936), the application for increased 
power was denied because “existing stations would 
seriously curtail the area which applicant would nor¬ 
mally be expected to serve.” 

“Station WNAC would be expected to limit the 
secondary service of Station KOA in the New 
England States and conversely Station KOA 
would be expected to limit the service of Station 
WNAC to its approximate 3.0 millivolt per meter 
contour after sunset at Denver. The service of 
WNAC would also be expected to be subject to 
objectionable interference at night from Station 
WRUF. 


“Station WEEU would limit the secondary ser¬ 
vice of Station KOA and, conversely KOA would 
limit the service of WEEU to its approximate 3.5 
millivolt per meter contour after sunset at Denver. 
The service of WEEU would also be subject to 
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objectionable interference at night from Stations 
WHDH and WRUF.’^ | 

i 

j 

For similar decisions in which the commission 

I 

denied power increases because the service area of the 
station would be restricted within the one-millivolt-per 
meter contour line, see: Re Amelung, 1 F. C. €. 181; 
Re Valley Rroadcasting Service, Inc,, et al., 1 F. C. C. 
277, 280; Re JVhitesell, 2 F. C. C. 118; Re Buttrey 
Broadcast, Inc. {KFBB), 2 F. C. C. 160; Re 'WMAN 
Broadcasting Company, 2 F. C. C. 196; Re Pape 
Broadcasting Corporation, Inc. {WALA), 2 F. C. C. 
286; Re Heiges, 2 F. C. C. 414; Re McAllister, et al., 
2 F. C. C. 440; Re Cole d/h as Washington BrogdcasU 
ing Co., 2 F. C. C. 541; Re Monumental Radio Com¬ 
pany (WCAO) et al., 3 F. C. C. — (Docket Nos. 3121, 
2860, 3123, decided September 22, 1936); Re Voice of 
Marshall, 3 F. C. C. (Docket No. 3806, decidediMarch 
2, 1937); Re Radio Broadcasting Corporation (KTFI) 
et al., 3 F. C. C. — (Docket Nos. 2825, 3343, decided 
March 26, 1937); Re Albert Lea Broadcasting Corpo¬ 
ration, et al., 3 F. C. C. — (Docket Nos. 3835, 3869, 
decided March 26,1937); Re Brownwood Broadcasting 
Company, 3 F. C. C. — (Docket No. 4005, 4ecided 
June 29, 1937); Re Woodard, 3 F. C. C. — (Docket 
No. 3783, decided June 8, 1937); Re WMAS^ Inc. 
(WMA8), 3 F. C. C. — (Docket No. 4106, decided 
June 8, 1937); Re Independence Broadcasting Com¬ 
pany, Inc. {WHAT), 3 F. C. C. — (Docket Np. 3798, 
decided June 8,1937). I 

The function of a regional assignment is to i afford 
coverage to a large metropolitan area and its outlying 
suburbs. The restrictions imposed on WOL’s service 
area nullify this purpose; and to paraphrase the Ian- 





20 


gnage of Commissioner Stewart—in effect we have a 
local service masquerading as a regional station in 
order to persuade advertisers who may consider power 
as the only factor which determines coverage. 

Actually, the coverage on WOUs proposed regional 
facility would be little more than the service area of the 
local assignment if it used an efficient antenna, (R. 
119.) 

Commissioner Stewart aptly said: 

^‘If the area expected to be served by regional 
stations is to be modified so as to permit such 
mongrel stations, I should prefer to see it done 
by a change in the standards followed by the Com¬ 
mission not by building up exceptions to present 
standards. Then at least there would be equality 
of opportunity among potential applicants for 
such assignments, instead of an inequality favor¬ 
ing the applicant who might succeed in breaking 
down existing standards on a particular fre¬ 
quency.’’ (R. 274.) 

(c) The program service and past conduct of inter¬ 
vener did not merit a change in frequency and a power 
increase. 

The commission’s administrative practice demands 
that an applicant who seeks an enlargement of its 
present facilities show that it has rendered a meritori¬ 
ous program service. Re Symons Broadcasting Com¬ 
pany (KFPY), 2 F. C. C. 515; Re Alaska Radio Ser¬ 
vice Co,, Inc, (KGBU), 2 F. C. C. 502; Re Rockford 
Broadcasters Inc, (WROK), 2 F. C. C. 384. The com¬ 
mission has denied applications for increased power 
where the licensee’s program service has not measured 
up to the standard of public convenience, interest, and 
necessity. Re Wynne (WEED), 2 F. C. C. 447; Re Pape 


I 
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Broadcasting Corporation Inc. (WALA), 2 'F. C. C. 

286 . I 

The record contains nothing to indicate that WOL 
is a station of particular merit, or that the work it has 
done on its present frequency has been of a character 
to warrant a reward. i 

Witnesses were produced on the part of the appli¬ 
cant to show that the station accorded broadcasting 
time to the American Legion, the Veterans of |Foreign 
Wars, and Central Union Mission (R. 65, 75,178) and 
an exhibit was introduced into evidence listing dona¬ 
tions of time to other organizations of a similar char¬ 
acter. (R. 189-192.) It was also shown that hve min¬ 
utes per day was set aside for use of the detective force 
of the Metropolitan Police Department. (R. i72.) A 
reading of this testimony will indicate that this is a 
mere routine expression of the attitude of all stations 
in this regard, in order to make announcernents of 
fraternal and civic events and honoring of requests for 
time made by important community bodies. |This is 
the bare minimum service which every station accords 
its community. i 

There was no showing of any definite future plans, 
such as an organized civic activity or that WOL had 
initiated or carried forward any general plan for im¬ 
provement within the community. As the cominission 
stated in Re East Texas Broadcasting Company 
KGKB, et at., 2 F. C. C. 402, 409, 410: I 

I 

‘‘It is an essential element in granting applica¬ 
tions that the commission find that there is a need 
for the particular service proposed, but where the 
record only discloses a general plan, the commis¬ 
sion cannot determine the question of public in¬ 
terest. The burden of proof is on the applicant 


1 




22 


to establish not only the character and need for 
the service, but that he himself, or his organiza¬ 
tion, is able to render that service, and in a man¬ 
ner that it will meet the public requirement provi¬ 
sions of the statute. The hearing on the applica¬ 
tion was for the purpose 'of affording the appli¬ 
cants an opportunity to show by competent evi¬ 
dence, the need of the particular services proposed, 
and failing in this, the application must neces¬ 
sarily fail.’’ 

To the same effect are Re Yount doing business as 
Universal Advertising Agency^ 2 F. C. C. 200; Re 
Cramer & Anderson Trading as Omaha Broadcasting 
Company, 2 F. C. C. 418; Re Thellman, 2 F. C. C. 548. 

The record reveals that from 45 per cent, to 50 per 
cent, of the programs of WOL are phonograph records, 
that half of the remaining programs are fed to it from 
a small regional network, known as the Intercity Net¬ 
work, that the station does not pay sustaining artists, 
and as well as possible, compels advertisers to pay for 
their own talent if it is talent they want. (K. 69-71.) 

In its Second Annual Report (1928) the Federal 
Radio Commission, at p. 168, criticized and warned the 
radiobroadcasting industry that stations which devote 
the main portion of their hours to broadcasting phono¬ 
graph records are not giving the public anything which 
it cannot readily have without such a station. Espe¬ 
cially is this true in a large city, such as Washington, 
where there are large resources of program material. 
The continued operation of WOL under its present 
scheme means that some other station is being kept out 
of existence which might utilize such original program 
material. Re Hartford Broadcasting Co., Inc., et ol.. 
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2 F. C. C. 330, 332; Re Pape Broadcasting Corporation, 
Inc, (WALA) et al., supra, p. 290/ | 

Nor is the attempted showing of merit at all strength¬ 
ened with regard to any testimony for future program 
development, on the regional assignment. The | status 
of the record is that the percentage of phonograph rec¬ 
ords will remain the same, the use of free talfent on 
sustaining programs will remain the same, the Station 
will pay for advertising programs only involutitarily 
and occasionally as at present. I 

The record is entirely silent as to anything that WOL 
plans to do in the way of improvement of its operation 
and service and entirely confusing as to what lit has 
been doing in the past. | 

The crux of the majority opinion in the preseht case 
was that the improved assignment would enable! WOL 
to obtain the programs of another network (Mutual), 
thus: 


‘‘It was shown that the station has been at a 
disadvantage with respect to obtaining programs 
of a national network. This has been due largely 
to the local frequency assignment of WOL hnd to 
the limitations of its service area by existing inter¬ 
ference. The granting of the application ‘would 
remove applicant’s station from a local frequency 
to a regional one, and, as above stated, an in¬ 
creased service area would result. Negotiations 
have been entered into between applicant and 

1 The best summary of the nebulous character of the station pro¬ 
gram content is the following: i 

Q. What attitude, policy or position do you take, or |are you 
instructed to take as program director of WOL in connection 
with cooperating, aiding and assisting the fraternal, rplig^ous, 
educational, patriotic and civic organizations in Washington in the 
carrying of their programs over their station? 

A. Mr. Mark has given the program department carte \ Blanche 
on all those affairs. We always are asked to give full coopera¬ 
tion, in civic or fraternal efforts. (E. 68.) 
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Mutual Broadcasting System, which, if consu- 
mated, would enable the station to render an im¬ 
proved program service to its present and ex¬ 
pected increased service area.’’ (R. 243) 

But contrast this with the commission’s decision in 
Re Missouri Broadcasting Corporation {WIL) et al., 
3 F. C. C.—(Docket Nos. 3824, 3765, decided October 7, 
1936): 


^‘From a careful review and comparison of the 
plans and proposals made by the applicants, it ap¬ 
pears that the applicant, Missouri Broadcasting 
Company (WIL) intends to broadcast, to some 
extent, programs of the Insull network. Chain 
programs are now available to St. Louis from at 
least three stations. There is a need disclosed on 
this record for a local service such as that pro¬ 
posed by the Star-Times Publishing Company, 
which would devote its efforts to a large extent to 
local affairs of the City of St. Louis and to the 
local problems of its citizens.” 

That the two cases are inconsistent, see dissenting 
opinion of Commissioner Stewart (R. 275). At the 
present time, there are four stations in Washington, 
WWIAL, WRC, WJSV, and WOL. The first three are 
owned or leased by the network companies, two by 
N. B. C., and one by C. B. S. and are necessarily largely 
devoted to chain programs. (R. 137-139) It appears 
that Washington is adequately served by the chains. 

Commissioner Stewart has well summarized this: 

' ‘‘In its opinion, the Broadcast Division states 
that, ‘By the granting of this application there 
will be made available additional service of a na¬ 
tional character and the station will in turn serve 
' to provide a network with many programs origi- 
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nating in the Capital City of the country. ’ A& it is 
a matter of common knowledge that within fecent 
months chain programs have originated in strato¬ 
sphere balloons and in submarines, I do not Under¬ 
stand why it requires a one kilowatt station t6 orig¬ 
inate chain programs in the Capital City (^f the 
country. 

There is one other reason why I believe the 
grant has been improvidently made: the record is 
by no means convincing, or even persuasive,: as to 
the need of any such additional service as thait pro¬ 
posed to be rendered under the application ijierein 
granted. | 

‘ ‘ The petition for rehearing should be grapted. ’ ’ 

(R. 275, 276) I 

CONCLUSION. 

! 

Upon all the facts of record and the proceedings be¬ 
fore the commission, it is submitted that: I 

The action of the commission in granting the enlarge¬ 
ment of facilities to WOL without affording appellant 
an opportunity to make its comparative showing denied 
it due process of law. | 

The inefficient operation of its present assignment 
does not merit a regional assignment. I 

The grant of this regional assignment will be uneco¬ 
nomic and wasteful, since intervener can obtain the 
same coverage if it operated its present transmitter in 
accordance with the commission’s regulations, j 
The past program content of WOL and its undevel¬ 
oped future programs does not merit a regional! facil¬ 
ity. I 

Wherefore, appellant respectfully petitionsl this 
Court to reverse the decision and remand the cpse to 








26 


the Communications commission for further proceed¬ 
ings in accordance with law. 

Respectfully submitted, 


Paul M. Segal 


Geoege S. Smith 


Harry P. Warner 
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I 

» 

1 

- i 

I 

No. 6911 I 

I 

» 

i 

CONTINEN^TAL RaDIO COMPANY, A CORPORATION, 

APPELLANT 


V. 


Federal Communications Commission; Ameri- 
CAN Broadcasting Company, intervene^ 


BRIEF ON BEHALF OF FEDERAL COMMUNICATIONS 

COMMISSION i 


L STATEMENT OF THE CASE i 

i 

A PARTIES AND PROCEEDINGS ; 

Continental Radio Company, a corporation^ ap¬ 
pellant herein, is an applicant to the Federal Com¬ 
munications Commission in two requests for con¬ 
struction permits to erect a new broadcast station 

in the District of Columbia. I 

! 

The Intervener, American Broadcasting Com¬ 
pany, a corporation, is the licensee of a radio 
broadcast station known by the call letters WOL, 
located in the District of Columbia, and usingl the 

I 

assignment 1310 kilocycles, with power of 100 

i 

watts, unlimited time. I 


( 1 ) 
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On January 6, 1936, the American Broadcasting 
Company (hereinafter referred to as Station 
WOL) filed with the Federal Communications 
Commission an application for construction permit 
wherein it sought authority to change frequency 
to 1230 kilocycles, increase power to 1 kilowatt 
(using directional antenna day and night), and 
install new transmitting equipment at a new loca¬ 
tion (R. 20-38). The Commission was unable 
from an examination of the application to reach a 
finding that the granting thereof would serve pub¬ 
lic interest, convenience, and necessity, and, on 
March 3, 1936, designated the same for hearing 
(R. 39) in accordance with the provisions of Sec¬ 
tion 309 (a) of the Communications Act (48 Stat. 
1085). Notice of hearing was forwarded to the 
applicant and all other parties who appeared to 
have an interest in the proceedings (R. 39-46), and 
the matter was duly heard before an Examiner on 
May 20 and 21, 1936 (R. 50-206). The report of 
the Examiner, recommending that the application 
of Station WOL be denied, was submitted on June 
20, 1936 (R. 207-215). Exceptions to the report 
were filed by the applicant, but oral argument was 
not requested (R. 216-222). Thereafter, on July 
22,1936, the Commission entered an order granting 
the appHcatioh, effective October 13,1936 (R. 223). 
On August 14,1936, upon petitions of parties to the 
hearing, the Commission rescinded its action in 
granting the application, and directed that oral 
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argument be had upon the exceptions to the. Ex¬ 
aminer’s Report (R. 227). Oral argument j was 
had on September 10,1936 (R. 227), and, on Octo¬ 
ber 13, 1936, the Commission entered an order 
granting the application, effective Decembe|r 1, 
1936 (R. 230). I 

On May 25, 1936, four days subsequent toj the 
conclusion of the hearing upon the application of 
Station WOL, the appellant filed with the (Com¬ 
mission two applications, one requesting autholrity 
to construct a new station in the District of Colum¬ 
bia to use 1230 kilocycles, with power of 1 kilo¬ 
watt, unlimited time (R. 7-17) and the other sim¬ 
ilarly requesting 1310 kilocycles, with power of i 100 

1 

watts at night and 250 watts during the day, | un¬ 
limited time. It will be noted that one of these 
applications involves the identical facilities; re¬ 
quested by the application of Station WOL which 
had already been the subject of a hearing. The 
other involves the existing assignment of Station 
WOL and is expressly ‘‘conditioned upon grant of 
application of WOL for change to 1230 kc” (R. 
265). ! 

On July 22, 1936 (the date of the entry of the 
original order granting the application of Station 
WOL) appellant filed with the Commission a 
petition to intervene and participate in oral ar^- 
ment on the application of Station WOL (R. 224- 
226). This petition was denied on August 3, 1036 
(R. 226). Following the action of the Commis- 

I 

,i • 

i 

i 
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sion of August 14, 1936, rescinding the grant and 
directing oral argument upon the exceptions to the 
Examiner’s Report, appellant filed a “Motion to 
Participate in Oral Argument” (R. 228, 229) 
which was granted on September 8,1936 (R. 230). 
Appellant appeared and fully participated in the 
oral argument upon the application of Station 
WOL. 

Subsequent to the action of the Commission of 
October 13, 1936, granting the application of Sta¬ 
tion WOL, appellant’s petition and supplemental 
petition for rehearing were filed and denied by the 
Commission en banc. Commissioner Stewart dis¬ 
senting and Commissioner Walker not voting (R. 
231-238, 247-259). This appeal foUowed (R. 1-5). 

The motion of the Intervener to dismiss this ap¬ 
peal was opposed by the Commission and denied by 
this' Honorable Court. The Commission’s motion 
to dismiss, filed on March 29, 1937, is based upon 
grounds entirely separate and distinct from those 
relied on by Intervener, and is now pending 
decision."^ 

B. THE ISSUES 

Under the heading “Issues Presented” appel¬ 
lant sets forth in its brief (pp. 3-4) an outline of 

.appellant states in its brief- (Page 3) 
that,the Court "denied the Commission's Motion 
to Dismiss." On October 6» i937, the Coxirt 
granted the Commission’s motion to reconsider 
its action denying the Commission’s Motion to 
Dismiss and ordered that action thereon be 
postponed until consideration of the appeal 
on its merits. 
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its argument. In substance it contends, first,: that 
it was denied, due process in that it was nbt af¬ 
forded a hearing to make its comparative showing 
as to its ability to serve public interest, and, second, 
that the Commission erred in its application df the 
statutory standard of public interest, convenience 
and necessity to the facts in the case before it. 

We respectfully contend that the principal and 
most important question presented for the deter¬ 
mination of this Honorable Court is that raised 
by the pending motion of the Commission to dis¬ 
miss the appeal, i. e. 

Does appellant have an appealable interest 
under Section 402 (b) of the Commipica- 
tions Act of 1934 (48 Stat. 1093) ? j 

This issue necessarily involves a discussion of 
the appellant’s first contention. 

We fail to comprehend the appellant’s reasoning 
whereby it concludes that the question of whbther 
or not the Commission properly applied the stand¬ 
ard of public interest, convenience, and necessity 
to the facts of record upon the application of Sta¬ 
tion WOL is an issue in this appeal. If appellant 
is correct in its contention that the Commission de- 

i 

nied it due process of law in that it failed to ajfliord 
it an opportunity to make its comparative showing, 
then this case should be remanded in order! that 

j 

such hearing may be held. Appellant cannot ex¬ 
pect this Honorable Court to determine that a | com¬ 
parative showing between two applicants is peces- 
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sary and then proceed to a determination with ref¬ 
erence to the merits of one of the applications. If 
the appellant’s contention that it was denied due 
process is incorrect, then the rights which may 
have been acquired by appellant through the filing 
of its application were subject to such action as 
might be taken by the Commission upon the appli¬ 
cation of Station WOL. Thus, it could not be ag¬ 
grieved nor could its interests be adversely affected 
within the meaning of the appeals section (402 
(b) ) of the Communications Act of 1934 (48 Stat. 
1093). 

n. ABGTJMENT 

A. APPELLANT DOES NOT HAVE AN APPEAL- 
ABLE INTEREST UNDER SECTION 402 (B) OF 
THE COMMUNICATIONS ACT OF 1934 

An appeal from a decision of the Federal Com¬ 
munications Commission is statutory and the stat¬ 
ute must be strictly followed. Universal Service 
Wireless Co. v. Fed. Radio Comm., 59 App. D. C. 
319, 41 F. (2d) 115; Saltman v. Tuthill, 12 How. 
387, 13 L. ed. 1034; Carlin v. Goldberg, 45 App. 
D. C. 540; United States v. Curry, 6 How, 106; 
Telegraph Herald Co. v. Fed. Radio Comm., 62 
App. D. C. 240. 

Section 402 (b) of the Communications Act of 
1934 (48 Stat. 1093) provides: 

(b) An appeal may be taken, in the man¬ 
ner hereinafter provided, from decisions of 
the Commission to the Court of Appeals of 




the District of Columbia in any of th^ fol¬ 
lowing cases: j 

(1) By any applicant for a construction 
^ permit for a radio station, or for a radio sta¬ 
tion license, or for renewal of an existing 
radio station license, or for modification of 
an existing radio station license, whosO ap¬ 
plication is refused by the Commission. 

(2) By any other person aggrieved or 
whose interests are adversely affected by any 
decision of the Commission granting or re¬ 
fusing any such application. ; 

Appellant alleges its interest in this ease not as 
an applicant for an instrxunent of authorization 
whose application has been refused by the Com¬ 
mission, but as a ‘‘person aggrieved or whose inter¬ 
ests are adversely affected” by the decision of the 
Commission granting the application of Station 
WOL. I 

The Communications Act of 1934, Section! 301 
(48 Stat. 1081) declares: i 

It is the purpose of this Act, among other 
things, to maintain the control of the United 
States over all the channels of intei^tateiand 
foreign radio transmission; and to projvdde 
for the use of such channels, but not' the 
' ownership thereof, by persons for limited 
periods of time, under licenses granted by 
Federal authority, and no such license s)hLall 
be construed to create any right, beyond the 
terms, conditions, and periods of the license. 


18222—37 
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Section 307 (a) of the Communications Act of 
1934 (48 Stat. 1083) provides: 

' The Commission, if public convenience, 
interest, or necessity will be served thereby, 
subject to the limitations of this Act, shall 
' grant to any applicant therefor a station li¬ 
cense provided for by this Act. 

There are filed with the Commission annually 
a large number of applications, many of which 
present conflicting claims for new” and increased 
broadcast facilities. During the fiscal year ending 
Jime 30, 1936, the total number filed was 3,567 
(Second Annual Report, Federal Communications 
Commission, p. 5). Where applications involve 
conflicting requests, it is necessary that the Com¬ 
mission compare the proposals of the applicants in 
order that the public may receive the best possible 
service from the limited number of broadcast as¬ 
signments available. At the same time it is neces¬ 
sary for the Commission to make final decisions 
without indefinite delay if the mandate of Congress 
contained in Sections 301 and 307 (a) of the Com¬ 
munications Act of 1934, above quoted, is to be 
effective. If it were not for a procedural rule 
which permits the Commission to enter a final 
order upon an application even though there may 
be conflicting applications pending, the adminis¬ 
tration of the law in some respects could be effec¬ 
tively blocked, as hereinafter discussed. 

Under the provisions of Sec. 4 (i) of the Com¬ 
munications Act of 1934 (48 Stat. 1068) the 


I 


9 I 

i 

Commission is authorized to ‘‘make such rules and 
regulations * * * not inconsistent with this 
Act, as may be necessary in the execution bf its 
functions.” Accordingly, the Commissioh, on 
December 18,1935, adopted Eule 106.4, as follows: 

I 

In fixing dates for hearings the Commis¬ 
sion will, so far as practicable, endeavor 
to fix the same date for hearings on all re¬ 
lated matters which involve the same appli¬ 
cant, or arise out of the same complaint or 
cause; and for hearings on all applications 
which by reason of the privileges, terms, or 
conditions requested present conflicting 
claims of the same nature, excepting, how¬ 
ever, applications filed after any such appli¬ 
cation has been designated for hearing. 


While this rule primarily relates to the fixing of 
the same hearing dates on related matters, iti spe¬ 
cifically excepts from a consolidated hearing' as a 
matter of course, applications which are not op file 
at the time the first application is designate^ for 
hearing. 

The necessity and reasonableness of Rule 106.4 


is apparent. In the absence of such a rul^, an 
application might be ready for final Commi^ion 
action after hearing, and merely by filing a con¬ 
flicting application any party could effectively 


postpone such action. 


By the filing of other 


con¬ 


flicting applications at intervals, the final action 

j 

upon the original application would be delayed 


indefinitely. 








10 


We not only admit, but assert, that priority in 
filing an application is not in and of itself a decid¬ 
ing factor as between confiicting applications 
{Great Lakes Broadcasting Co, v. Federal Radio 
Comm,, 59 App. D. C. 197; 37 F. (2d) 993 (1930) ). 
We contend, however, that effective administra¬ 
tion of the law requires a reasonable rule of pro¬ 
cedure such as that adopted by the Commission. 

The Comission’s rules (105.20) further provide: 

Any party may, at any time, more than 10 
days prior to the date of any hearing, file 
with the Commission a petition to intervene. 
If the petition discloses a substantial inter¬ 
est in the subject matter of the hearing, the 
Commission may grant the same and permit 
the petitioner to be heard at such hearing. 

Under this provision a party whose application 
is filed subsequent to the designation of the origi¬ 
nal application for hearing and more than ten days 
prior to the hearing, may become a participant in 
the proceeding. ^ 

The application of the appellant for the fre¬ 
quency 1230 kilocycles was filed more than two 
months after the application of Station WOL was 
designated for hearing and four days subsequent 
to the conclusion of the hearing upon the applica¬ 
tion of Station WOL. Obviously, this was too late 
for consolidation of the applications under Rule 
106.4 and, in fact, too late for the appellant to in¬ 
tervene in the proceeding upon the application of 
Station WOL under the i)rovisions of Rule 105.20. 
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Between May 25,1936, the date of the filing of its 
application, and July 22,1936, the date of thei entry 
of the Commission’s original order grantiiig the 
application of Station WOL, appellant manifested 
no interest in the proceedings upon the appli|iation 
of Station WOL either by motion for consolida¬ 
tion of the applications or by motion to reopbn the 
proceedings upon the application of Station WOL 
for the introduction of evidence relative to ^ com- 

• j 

parison of the merits of the two applications. On 
July 22, 1936, the appellant filed with the Com¬ 
mission a petition to intervene and participate in 
oral argument, but even at that time did not seek 
an opportunity to make a comparative showfeg as 
to the merits of the two applications (B. 224-225). 
Inasmuch as the Commission had on the day |of the 
filing of the petition entered its final order Rant¬ 
ing the apphcation of Station WOL, the petition 
to intervene and participate in oral argtiment 

I 

(which had not been scheduled) was necessarily 
denied. Subsequently, as hereinbefore set forth, 
upon the motion of parties who participated in the 
hearing, the Commission reconsidered its ^tion 
and directed that oral argument be had upon the 
exceptions to the Examiner’s Report coveriijig the 
application of Station WOL. Thereafter, on 
August 22,1936, appellant filed its motion for leave 
to participate in oral argument but again!made 
no request for an opportunity to make a conipara- 
tive showing. This petition was granted and ap- 
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pellant appeared and participated fully in the oral 
argument. On October 13, 1936, the Commission 
entered its order granting the application of WOL 
and thereafter appellant filed with the Commission 
en banc its petition and supplemental petition for 
rehearing wherein appellant for the first time 
sought ‘‘an opportunity to make a comparative 
showing of its ability to render a high grade public 
service to the Washington area” (R. 256). 

The case of Symons Broadcasting Company v. 
Federal Radio Commission, 62 App. D. C. 46; 64 
F. (2d) 381, cited by the appellant, is readily dis¬ 
tinguishable from the case at bar. In that case the 
Commission granted an application without a hear¬ 
ing. A party who had filed a conflicting applica- 
vtion in a field office of the Commission three days 
prior to the action of the Commission in making 
the grant without a hearing, filed with the Com¬ 
mission a protest under the provisions of Rules 
44 and 45 of the Federal Radio Commission, which 
in substance and effiect are now contained in Rule 
104.4 of the Federal Communications Commission. 
The Commission denied the protest and on appeal 
this Honorable Court held that an application filed 
in a field office of the Commission was technically 
pending before it and that the Commission erred 
in failing to grant protestant a hearing on the 
protest. 

In the instant case the application of Station 
WOL was designated for hearing. Even if it had 
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been granted, appellant had no application “pend¬ 
ing before the Commissions^ which would haVe per¬ 
mitted it to protest the grant. A hearing was duly 
held and appellant was not a party thereto —it still 
had no application pending. After the hearing 
appellant decided that the application of Station 
WOL was not meritorious, and so fded an applica¬ 
tion for the same facilities (R. 232). 

The requirement of the Court in the Symons 
case that “where two or more stations are $ppli- 

i 

cants for the same frequency, it is the duty qf the 
Commission to grant either party asking it a Ihear- 
ing on due notice’s is fully met in the instant case. 
The application of Station WOL was the subject of 
a formal hearing prior to the fling of appellant's 
application. The application of apellant was des¬ 
ignated for hearing in due course. Under the rules 
of the Commission, which are reasonable and have 
the force and effect of law, the appellant was not 
entitled to have its application heard in consolida¬ 
tion with the application of Station WOL. 

Any person filing with the Commission an appli¬ 
cation for an instrument of authorization is 
charged with notice of pending applications and 
the proceedings taken thereon. In this case appel¬ 
lant filed two applications on May 25, 1936, apd in 
that application seeking the present operating as¬ 
signment of Station WOL it was specifically ‘'Con¬ 
ditioned upon grant of application of WOL for 
change to 1230 kc.” Furthermore, in the petition 
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for rehearing before the Commission en banc, 
appellant, after referring to the hearing held upon 
Station WOL’s application, states ‘‘immediately 
after this hearing and in view of the inadequate 
showing made by American Broadcasting Com¬ 
pany in support of its application, the petitioner 
forthwith, on May 23,1936, filed its application for 
construction permit to authorize the construction 
and operation of a new radio broadcasting station 
at Washington, D, C., to use the 1230 kc 
frequency.’’ 

It is our contention that such rights as the ap¬ 
pellant may have gained by the filing of its applica¬ 
tion were subject to the action which might be 
taken by the Commission as the result of the hear¬ 
ing theretofore held on the prior application of 
Station WOL. That the appellant agreed with this 
contention we believe is evidenced by its failure to 
request an opportunity to offer evidence in opposi¬ 
tion to the granting of the application of Station 
WOL prior to the time of the filing of its petition 
for rehearing. 

We respectfully submit that the appellant does 
not have an appealable interest within the pur¬ 
view of Section 402 (b) of the Communications 
Act of 1934. 
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B. THE COMMISSION HAS CORRECTLY APPLIED 
THE STATUTORY STANDARD OF PUBLIC IN¬ 
TEREST, CONVENIENCE AND NECESSITY TO 
THE FACTS OF RECORD AND ITS FINDINGS 
ARE SUPPORTED BY THE EVIDENCE 

While as hereinbefore pointed out (pp. 5-6) 
we do not believe that this question is in Jssue, 
nevertheless we feel that we are required to briefly 
answer the contentions made by appellant. 

! 

1. The Use Stjation WOL Has Made of Its Facilities | 

Appellant’s contention (Brief, page 9) that ‘‘it 
was error to grant the application to intervener 

i 

who had not made an efficient use of its facilities” 
not only concerns a matter which does not affect the 
interests of appellant (WREC, Inc., v. F^eral 
Radio Commisison, 61 App. D. C. 312), bulf also 

assumes a state of facts not borne out by the record* 
In support of this contention, appellant cites a 
press release issued in connection with the adoption 
on October 15, 1935, of Eule 131/ While ^e be- 

^Rule 131 (a). All applicants for new, additional, or 
different broadcast facilities and all licensees requjesting 
authority to move the location of the station shah specify a 
radiating system the efficiency of which complies witph the 
requirements of good engineering practice for the cla^ and 
power of the station. | 

(b) The Commission will publish from time to time speci¬ 

fications deemed necessary to meet the requirements of good 
engineering practice. I 

(c) No broadcast station licensee shall change the physical 
height of the transmitting antenna, or supporting structures, 
or make any changes in the radiating system which will pieas- 
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lieve the rule rather than the press release is mate¬ 
rial, the fact is that within a comparatively few 
months after the aformentiond enactment of Rule 
131, Station WOL filed two applications with the 
Commission, one requesting authority to materially 
enlarge its existing facilities in connection with the 
proposed change in operating assignment (R. 
20-38), and the other requesting authority to move 
the transmitter locally and install a new vertical 
radiator which would comply with the provisions 
of Rule 131. 

The latter application (File No. Bl-P-1129) 
was filed April 29, 1936, and requested authority 
to erect a vertical antenna and move the trans¬ 
mitter and studio from 1111H Street N.W., Wash¬ 
ington, D. C., to 1627 K Street NW. Station WOL 
proposed to make this move irrespective of the 
outcome of its application for change of operating 
assignment, and even if successful in the prosecu¬ 
tion of the latter application, planned to use the 
new antenna at K Street until the l-Mlowatt trans¬ 
mitter, etc., w’as ready for use (R. 92). This appli¬ 
cation and proposed move are referred to at pages 
56, 57, 62, 63, 88, 89, 92, 124, 158, 159, and 161 of 
the record. It appears from the last renewal ap- 

urably alter the radiation patterns except upon written ap- 
phcation and authority from the Commission. 

(d) The antenna and/or supporting structure shall be 
painted and illuminated in accordance with the specifications 
supplied by the Commission pursuant to Section 303 (q) of 
the Communications Act of 1934. 




pKcation of Station WOL that the proposed studio 
move has been accomplished but that the antenna 
is still located on the roof of the Annapolis [Hotel 
at 1111 H Street, NW. The following question 
and answer clearly indicate the reason the pro¬ 
posed antenna move could not be effected (Rl 89) : 

Mr. Hennessey (Counsel for Na^onal 
Broadcasting Company): Q. Now I what 
changes would you make if you moved to K 
Street in the design of your antenna ? 

Mr. Lyons (Chief Technician WOL) : A. 
Well, I have recommended that we install a 
vertical antenna on that building. | The 
building is too small for anything els^, and 
of course the vertical is more efficients But 
the District of Columbia seems to have very 
strong ideas about erecting radio towers in 
certain places of considerable height, \ And 
I don^t know what 1 will be able to put up 
there, [Italics supplied.] | 


The attorney for Station WOL requested the 
Examiner to take judicial notice of the existing 
laws of the District of Columbia with respect to 
the erection of antennas on tops of building (R. 

161). I 

As to the remainder of Station WOL’s technical 

I ' 

equipment, the record (page 88) disclosesl that 
American Broadcasting Company installed on 
June 1, 1935, the newest and most efificienlj 100- 
watt transmitter produced by the Western Eltetric 
Manufacturing Company. i 
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The Commission found that the transmitting 
equipment and the antenna specified by Station 
WOL for use on the new operating assignment 
complies with the requirements of Rule 131 (R. 
242). 

2. The Grant of a Regional Assignment to Station WOL Is 
Warranted by the Facts in This Case 

Appellant questions the advisability of assign¬ 
ing the frequency 1230 kilocycles for the use of a 
station located in the District of Columbia, ol- 
though its alleged interest in this proceeding arises 
out of the fact that it has filed an application for 
the identical assignment in the same community. 

Appellant apparently takes the position (Brief, 
pp. 15-20) that the Commission has promulgated 
some rule or regulation which precludes it, as a 
matter of law, from making a grant, where, as 
here, the service area of the proposed station would 
be limited in part by reason of interference to it 
from other stations operating upon the same 
frequency. 

The Commission has recognized certain stand¬ 
ards of service based upon hundreds of measure¬ 
ments taken under varying conditions over a long 
period of time by qualified radio engineers. For 
instance, the service of a regional station is em¬ 
pirically defined as that area receiving a field in¬ 
tensity of 1 millivolt per meter or more. In mak¬ 
ing up the separation tables, this is considered the 
service area of such stations, and they are not given 
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protection and are not expected to give regular 
service to the area outside this limit. But the Com¬ 
mission has promulgated no rule or regulation re¬ 
quiring all regional stations to give that standard 
of service. There are numerous cases, where jother 
elements of public interest, convenience, and Neces¬ 
sity enter into and outweigh the fact that tie as¬ 
signment requested does not measure up to the 
standard generally adhered to, a grant of which 
is, nevertheless, impelled in the public interest; 
and, as hereinafter pointed out, the Commission, 
in the case at bar, has carefully observed the em¬ 
pirical standards involving separations to be ad¬ 
hered to in so far as existing stations on the re¬ 
quested frequency are concerned. 

The record discloses that the granting of tike ap¬ 
plication of Station WOL can be accompMshed 
without interference to any existing stations (R. 
101, 158-159). The Commission found thalt, al¬ 
though the service area of Station WOL oh the 
proposed operating assignment would be resti^icted 
at night by interference from stations usin^ the 
same frequency, it would render service to a bauch 
larger area embracing a greatly increased niimber 
of persons and would materially improve the sig¬ 
nal strength within the present service area (R. 
158-159, 118-119, 202). | 

3. The Program Service and Past Conduct of WOL Merit Ithe 
Change in Frequency and Power Increase 

-.-r-r ! 

Station WOL has been in continuous opei^ation 
since December 1924. The Commission, and its 
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predecessor, have granted successive renewals of 
license upon a finding that the operation of the 
station would serve public interest, convenience, 
and necessity. Upon the record in this case, the 
Commission found that the station has rendered a 
meritorious service. The record discloses the exact 
programs broadcast by Station WOL during the 
period of one week (R. 162-188) and this program 
is representative of the programs regularly broad¬ 
cast by the station (R. 67). The station spends an 
average of about $1,726.33 a month for programs, 
subscribes to a news service and to a transcription 
service (R.. 57). Its facilities have been made 
freely available to civic, charitable, and similar or¬ 
ganisations (R. 189-192), and it has never refused 
any worthy organization the use of its facilities 
free of charge (R. 64). 

Appellant assumes that it was necessary for Sta¬ 
tion WOL to show that its programs would be dif¬ 
ferent if operated as a regional station, and ignores 
the Commission's finding that there is shown in the 
record a need for a stronger signal from Station 
WOL in the area it now serves and also a need for 
an extension of its service to the increased number 
of persons which will be served by the station as 
proposed (R. 242). 

4. The Commission’s Findings of Facts Supported by Substantial 
Eyidence Are Conclusive and Will Be Sustained 

Section 402 (e) of the Communications Act of 
1934 (48 Stat. 1093) provides ‘Hhat the review of 



. ^_; ;:pi ^ .^j- •• ' •• .T; ■^. 

••si 

1 


the court shall be limited to questions of law and 
that findings of fact by the Commission, i^ sup¬ 
ported by substantial evidence, shall be conclusive 
unless it shall clearly appear that the findings of 
the Commission were arbitrary and capricious.’^ 
Head of the Lakes Broadcasting Compcmy y. Fed- 
eral Communications Commission (May 1936), 66 
App. D. C. 19, 84 F. (2d) 396; Radio Service Cor- 

j 

poration v. Federal Communications Commission, 

64 App. D. C. 323, 78 F. (2d) 207 (May 6, Il935); 

_ _ 1 

Bon Lee Broadcasting System v. Federal^ Confin 
mvmccutions Commission, 64 App. D. C. 228, 76 F. 
(2d) 998 (March 11,1935). | 

i 

m. CONCLUSION* I 

For the reasons herein set forth it is respectfully 
submitted that the Commission’s Motion io Dis¬ 
miss the Appeal should be granted and its decision 
in all respects affirmed. 

Federal Communications Commission, 
By Hampson Gary, | 

General Cownsel, \ 

i 

George B. Porter, 

i 

AssL General Counsel- i 

! 

Frank U. Fletcher, ! 

Assistant Counsel. I 
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No. 6911. 


Continental Radio Company, a Corporation, 
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V. 

Federal Communications Commission, Appellee, 
American Broadcasting Company, Intervener, 


BRIEF FOR INTERVENER. 

I 


STATEMENT. 

I 

This is an appeal from a final order of the Broadcast 
Division of the Federal Communications Commission, 
dated October 13, 1936, granting a constructioii per¬ 
mit to the intervener, American Broadcasting Com¬ 
pany, licensee of Station WOL in Washington, t). C., 
authorizing a change in the station’s frequency ifrom 
1310 kc. to 1230 kc., an increase in power from 100 to 
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1000 watts, Tinlimited time, and the construction of a 
directional antenna (R. 230). 

All interested parties participated in the hearing 
held on May 20, 21, 1936. Appellant was not notified 
of the hearing date by the Commission, and was not 
represented by counsel at the hearing because it did not 
file its two applications, each requesting different facil¬ 
ities in Washington, D. C., until May 25,1936, four days 
after the hearing. One of these applications requests 
the frequency of 1310 kc. (the present frequency of the 
intervener) and in answer to question 15(f) in its ap¬ 
plication therefor the appellant stated: 

This application conditioned upon grant of appli¬ 
cation of WOL for change to 1230 kc. (R. 265) 

This refers to the application which is the subject- 
matter of this appeal. Appellant’s other application 
requests authority to operate on 1230 kc. (R. 12). 

The Broadcast Division granted intervener’s appli¬ 
cation, without oral argument, on July 22, 1936 (R. 
223). ' This order was in consideration of exceptions 
filed to the Examiner’s report, and at that date no 
party in interest had requested oral argument. Appel¬ 
lant petitioned to intervene on July 23,1936, but there 
is not a request for oral argument anywhere in the body 
of the petition, although the caption sets forth that it is 
a Request for Oral Argument (R. 224). This petition 
was denied (R. 226). On August 14,1936, the Commis¬ 
sion rescinded its order of July 22, 1936, and directed 
that oral argument be had on the exceptions to the Ex¬ 
aminer’s report (R. 227). Appellant filed a motion re¬ 
questing that it be made a party in this case for par¬ 
ticipation in the oral argument (R. 228). The Commis¬ 
sion granted this motion (R. 230). Appellant parti- 
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cipated in the oral argument (see Appellant’s brief p. 
2). Final order was entered October 13,1936, granting 
a construction permit to the intervener (R. :230). 
Appellant filed petitions for rehearing (R. 231 4 247). 
On January 27,1937, the Commission denied both peti¬ 
tions (R. 259). i 

THE ISSUE. I 

I 

! 

Appellant raises the issue of due process of Ihw not 
having been accorded it, but the real issue is not one in¬ 
volving a determination of whether or not due process 
of law was afforded to appellant, but raises sqfiarely 
the question as to whether or not appellant complied 
with the elementary, but indispensable, rules govern¬ 
ing practice before the Commission. It will be shown 
herein that appellant did not comply in any ijespect 
with these indispensable requirements governing prac¬ 
tice before the Commission and this Court cannot re¬ 
verse the Commission’s order without holding these 
rules invalid, and, if the Court should hold thbm in¬ 
valid, the result would be chaos and confusion;in the 
attempted functioning of the Commission. i 
Appellant raises certain other collateral issues, but 
this appeal must be determined on the narrow issue as 
to whether or not the simple indispensable rul^s gov¬ 
erning practice and procedure before the Commission 
shall be held to be valid or invalid by this Court. 


I 

I 
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ARGUMENT. 

I. 

Appellant Was Not Denied Due Process of Law and 
Not Having Complied with the Indispensable 
Rules Governing Practice and Procedure Before 
the Commission, Cannot Now be Heard to Com¬ 
plain and Use Its Own Faults in Support of Its 
Appeal. 

Appellant was denied no legal right by the Commis¬ 
sion. It contends that the action of the Commission in 
granting intervener’s application and denying appel¬ 
lant’s petition for a rehearing is a denial of its right 
to be heard (Appellant’s Br. 7). This Court’s de¬ 
cision in Symons Broadcasting Company v. Federal 
Radio Commission, 62 App. D. C. 46, is relied on and 
is cited as authority to support this contention. 

An examination of the facts in the Symons case 
easily distinguishes it from the case at bar. In that 
case the station at Pocatello, Idaho, filed an amended 
application on June 2, 1932 for construction permit to 
use the frequency 890 kc. On June 10, 1932, the Com- 
nodssion granted a permit to the Pocatello station for 
890 kc., and on June 24,1932, the grant was made final. 
A station at Spokane, Washington, filed an application 
for a permit to use the frequency 890 kc. At that time 
applications could be filed with the regional offices of 
the Commission (now required to be filed at Washing¬ 
ton, D. C.). The Spokane application was filed on June 
7,1932, at Seattle, but was not received at the Commis¬ 
sion’s offices in Washington, D. C. until June 13, 1932. 
On June 27 and June 28,1932, the Spokane station pro¬ 
tested the final order of June 24,1932, granting the use 
of the frequency 890 kc., to the Pocatello station. The 
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i 

I 
j 

protest was well within the time prescribed by the rules 
of the Commission for the filing of a protest where the 
construction permit was granted without a hearing. 
The existing rule governing the filing of protests to the 
action of the Commission in granting applications 
without hearingy as in the Symons case, provides: 

I 

104.4. When upon application any instrument of 
authorization is granted by the Commission with¬ 
out a hearing pursuant to section 309(a)| of the 
Act, such grant shall remain conditional for a 
period of not less than 30 days from the date on 
which public announcement thereof is made, or 
from its effective date, if a later date is specified, 
during which 30 days any person aggrieved or 
whose interests may be adversely affected may ob¬ 
tain a hearing upon such an application by filing 
a protest as set forth in rule 105.21(b). 

Upon the filing of such a protest, the application 
involved will be set for hearing in the same man¬ 
ner in which other applications are set for hearing, 
and the applicant and other interested parties no¬ 
tified. 

Pending hearing upon any protest, the effective 
date of the Commission’s action to which said pro¬ 
test is directed, shall be postponed to the date of 
the Commission’s decision after hearing,! unless 
the authorization involved in such grant is neces¬ 
sary to the maintenance or conduct of an Existing 
service, in which event the Commission may, in its 
discretion, authorize the applicant to utilize the 
facilities or authorization in question pending the 
Commission’s decision after hearing. 

If no protest is filed in accordance with the fore¬ 
going, and within the time limited, or if a protest 
is filed, but is withdrawn by the protestant I before 
hearing thereon, the action of the Commission in 
granting the application in question shall l)ecome 
absolute and final without further action of the 
Commission. 
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The Symons case really turned upon the narrow ques¬ 
tion as to whether the filing of the Spokane application 
at Seattle on June 7th constituted the date of filing, or 
whether its receipt in the Commission offices on June 
13th constituted the date of filing. If the filing of the 
application in Seattle on June 7th was the official filing 
date, there were then pending before the Commission 
two applications for 890 kc., one by a Pocatello station 
filed on June 2d, and the other by the Spokane station 
filed on June 7th. On the other hand, if the application 
of the Spokane station was not officially filed until its 
receipt at Washington, D. C. on June 13th, then there 
was only one application pending before the Commis¬ 
sion (Pocatello application) at the time the Commis¬ 
sion made its order granting the Pocatello application 
without a hearing. The court held that the filing 
of the Spokane application at the Commission's field 
office in Seattle on June 7th was the official filing 
date. This result having been reached, it followed as 
a matter of course under the rules of the Commission 
that the protest of the Spokane station should be heard 
before any final order was made in either of the ap¬ 
plications. 

The situation of the pending case is entirely differ¬ 
ent. The application of the intervener, American 
Broadcasting Company, was filed on January 6, 1936, 
and after notice of hearing duly given, was heard be¬ 
fore an Examiner on May 20 and 21,1936. On May 25, 
1936, (not May 23d, as stated on page 2 of the appel¬ 
lant’s brief) four days after the hearing had been 
closed, the Continental Radio Company filed two appli¬ 
cations (R. 8 & 261), one of which was for the use of 
1310 kc. (R. 264), the frequency now being used by in¬ 
tervener, and conditioned on intervener being granted 
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its application to change from 1310 he. to 123d he. (R. 
265-f). I 

The other application of appellant for 1230! kc. (R. 
12), filed simultaneously with the 1310 kc. application, 
designated Washington, D. C., as the location of the 
proposed station (R. 16, par. 25), which was t|ie same 
location specified in the application for 1230' kc. (R. 
268, par. 25). The point that these two applications 
violate Rule 103.9 is discussed elsewhere in this brief. 

i 

Consequently, when the notice of hearing pn inter¬ 
vener’s application was sent out and when the hearing 
was held on May 20 and 21, there was no other applicor- 
tion pending for 1230 kc. The mere statement of these 
facts completely disposes of any question of the denial 
of due process of law. The appellant’s two applications 
were not in esse at the time the notice of hearing went 
out, nor at the time of the hearing before an Examiner. 
It is extremely difiicult to see any merit whatsoever in 
the contention that there has been a denial of the due 
process of law to a party whose application was not in 
existence at the time the notice of hearing was j sent out 
and a hearing had thereon in another proceeding. The 
necessary consequence of upholding the contention of 
appellant as to due process of law is to strike jdown as 
illegal Rules of Practice 103.9,106.4,104.4, promulgated 
pursuant to Section 4(i) of the Communcations Act. 

Congress in Section 4(i) authorized the Coromission 
to ^^make such rules and regulations • * • not incon¬ 
sistent with this Act, as may be necessary in the execu¬ 
tion of its functions. ’ ’ The experience of the ponunis- 
sion has shown that the rules above set forth are abso¬ 
lutely indispensable in the discharge of the dhties and 
responsibilities imposed upon it. Let us apply the 







simple test as to whether the rules properly and neces¬ 
sarily do not recognize any right of an applicant to be 
heard on an application filed subsequent to the sending 
out of notice of hearing on a prior application and sub¬ 
sequent to a hearing thereon before an Examiner. It 
happens that in the pending case the application of the 
appellant was filed only four days after the hearing 
had been closed on the intervener's application, but the 
legal situation would be the same if the appellant had 
filed his application just one day before the Commis¬ 
sion made its final order on the intervener’s applica¬ 
tion. If it should be held by this Court that an appli¬ 
cation could be filed at any time before final order, 
where an application has been granted after hearing, it 
is difficult to imagine the utter chaos that would result 
in the Commission’s work. It would be a very simple 
matter to delay action on any application indefinitely. 
The point as to denial of due process of law is wholly 
without merit. To uphold it would completely stifle 
the Commission in the discharge of the duties imposed 
upon it by Congress. 

Rule 106.4 of the Commission’s rules governing 
practice and procedure before it, provides: 

106.4. In fixing dates for hearings the commis¬ 
sion will, so far as practicable, endeavor to fix the 
same date for hearings on all related matters 
which involve the same applicant, or arise out of 
the same complaint or cause; and for hearings on 
all applications which by reason of the privileges, 
terms, or conditions requested present conflicting 
claims of the same nature, excepting, however, ap¬ 
plications filed after any such application has 
been designated for hearing. (Italics ours.) 
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It is obvious that this rule is absolutely indispensable 
to the orderly functioning of the Commission. It covers 
fully and completely the situation here presented by 
appellant, and unless this Court shall first hold that 
this rule is invalid and beyond the power of the Com¬ 
mission to make, in spite of the right given the Com¬ 
mission to make all necessary rules by Sectioh 4(i) of 
the Communications Act of 1934, it is wholly unneces¬ 
sary to give any other or further consideratipn to this 
appeal. If this Court holds that Rule 106A is valid, 
such holding automatically disposes of any afid every 
other question presented in the case at bar. | 

The Court’s attention is especially called to; the fact 
that the action of August 14, 1936 in rescifiding its 
order of July 22,1936 was done for the sole purpose of 
permitting oral argument on the exceptions filed by in¬ 
tervener to the report of the Examiner. The order of 
August 14th did not open the case for rehearing or for 
further hearing, but limited it to oral argument as 
stated. The order in question was made purlsuant to 
request for oral argument, as no request to rebpen the 
case for any other or further hearing or evidence was 
presented by the parties mentioned in the order, and 
that order stated that the order of July 22, 1936 was 
rescinded and directed that oral argument! be had 
upon the exception to Examiner’s report Nb. 1-247, 
said oral argument to be heard on September 10,1936” 
(R. 227). ! 

The order referred to permitting oral argument by 
the parties mentioned therein, and who were phrties to 
and participated in the hearing, was followed by a sub¬ 
sequent order which recites: i 

i 

The Broadcast Division granted the motion by 
Continental Radio Company to participate in the 
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oral argument involving the application of Ameri¬ 
can Broadcasting Company (WOL) for construc¬ 
tion permit (Docket No. 3856) (Examiner’s Re¬ 
port No. 1-247). (R. 230) 

It is therefore seen that appellant participated in the 
Commission’s consideration of the application appeal¬ 
ed from only to the extent of making an oral argument. 
The limited participation by appellant in such oral 
argument was permitted as a courtesy by the Broad¬ 
cast Division and not because of any legal right which 
the Commission recognized appellant as having which 
would entitled it to participate in such oral argument. 

II. 

Appellant Is Not a Proper Party to this Proceeding Be¬ 
cause it Has Violated the Principle Set Out in the 
Commission’s Rule 103.9 by Requesting Alterna¬ 
tive Facilities. 

Intervener makes and urges the point that appellant 
is not a proper party in this appellate proceeding. In¬ 
disputably, any right of the appellant to participate in 
this appeal must necessarily arise from some right 
which the appellant had to participate in the hearing 
on intervener’s application before the Commission. If 
it be shown that the appellant was not in a position to 
request any relief from the Federal Communications 
Commission, it follows that it would not be heard to 
claim such relief in this Court. Rule 103.9, italicized so 
as to make our point the more easily understood, is as 
follows: 

103.9. Each application shall be specific with re¬ 
gard to frequency or frequencies, power, hours of 
operation, and all other terms of the instrument of 
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authorization requested. An application for 
broadcast facilities in the band 550 kilocycles to 
1600 kilocycles shall he limited to one specific fre¬ 
quency. An application for a radio station con¬ 
struction permit or license requesting alternative 
facilities will not he accepted. (Italics ours.) 

I 

We do not think it is necessary to argue tHat Rule 
103.9 promulgated pursuant to Section 4(i) of the Act, 
is a fair and reasonable regulation. Moreover, such a 
rule is indispensable for the Commission to function. 

t 

Utter confusion as to notices of hearing, resppndents, 
docketing, and hearings would exist in the absence of 
such a rule as 103.9. The rule is one of substance and 
not a mere directory regulation. The fact that | alterna¬ 
tive facilities were requested in two separate applica¬ 
tions does not make the situation any different legally 
than if alternative facilities had been requested in one 
application. To say that it does make an entirely dif¬ 
ferent situation seems to us ^‘to stick in the bark” and 
to reduce the rule to an absurdity. | 

For the sake of clarity we shall refer to the two ap¬ 
plications of appellant as the 1230 kc. application (R. 
7-17) and the 1310 kc. application (R. 261-271). Both 
applications were verified by James C. Hanrahan, be¬ 
fore the same Notary Public on the same day, and both 
filed with the Federal Communications Commission on 

I 

May 25,1936. The same form was used in both appli¬ 
cations. Each application (Item 21) states ithat the 
proposed location of the transmitter is in Washington, 
District of Columbia, and that the proposed lobation of 
the studio (Item 25) is in Washington, District of Co¬ 
lumbia. In addition to the applications being filed on 
the same day, an examination of the applications will 
disclose that the contents are almost identibal, with 


I 
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two exceptions: The engineering data in the 1230 kc. 
application (K. 12-14) differs in some particulars from 
the engineering data in the 1310 kc. application (R. 
264-267). This is due to the fact that the 1230 kc. ap¬ 
plication requests 1000 watts power (R. 12), whereas 
the 1310 kc. application requests 100 watts power 
nighttime and 250 watts daytime (R. 264). The other 
difference is that the 1310 kc. application is conditioned 
upon the granting of the application of WOL, inter¬ 
vener here, of a change from 1310 kc. to 1230 kc. We 
quote the question and answer on the 1310 kc. applica¬ 
tion from the record (p. 265): 

Q. 15(f). Does the application directly request 
the assignment of all or any part of the facilities 
(i.e., frequency, power, and/or hours of operation) 
now assigned to any other station or stations? 

A. This application conditioned upon grant of 
application of WOL for change to 1230 kc. 

Otherwise, the two applications are the same. It will 
not be contended by the appellant that it could have 
filed a single application on May 25, 1936 and have re¬ 
quested in the alternative the facilities for 1310 kc. and 
for 1230 kc. This is squarely in the teeth of Rule 103.9. 
Will it be held that merely because appellant has put 
the two alternative requests on two separate sheets of 
paper it has not in fact made an alternative request to 
the Commission? This is just as much contrary to Rule 
103.9 as if it had put the alternative requests in the 
same prayer. It is the contention of the intervener, 
therefore, that since the two applications filed by appel¬ 
lant do violate Rule 103.9, it is not in a position to be 
entitled to a hearing before the Commission on either 
of its applications so long as both were pending, and 
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there is nothing in the record to show that either of the 
applications of appellant was withdrawn. ; 

The appellant not being in a position to go forward 
on its 1230 kc. application before the Comnlission, is 
not a proper party to this appellate proceeding, and 
this Court should not give approval to the Criticisms 
of the Commission’s order now made by the appellant. 

m. I 

Appellant in Effect Requested the Commissioil to Grant 
the Very Application from Which this Appeal is 
Attempted to be Prosecuted, and Should be Es¬ 
topped from Objecting to the Commission’s Action 
in so Doing. I 

I 

As already pointed out, appellant filed twq applica¬ 
tions at the same time. One of these requested the use 
of the frequency 1230 kc. (the frequency granted to in¬ 
tervener and the basis of this appeal), and the other 
requested authority to use the frequency 13ip kc., the 
frequency now used by intervener in the operation of 
Station WOL. There is contained in the latter appli¬ 
cation what is tantamount to a request that the Com¬ 
mission grant intervener’s application for authority to 
use the frequency 1230 kc. so as to make available the 
frequency 1310 kc. which is requested, so thatj it might 
be licensed to appellant if its last-mentioned applica¬ 
tion should be granted. I 

Item 15(f) and the answer as set out in apjpellant’s 
application for authority to use the frequency 1310 kc. 
read as follows: ! 

Q. 15(f). Does the application directly request 
the assignment of all or any part of the facilities 
(i.e., frequency, power, and/or hours of ojieration) 
now assigned to any other station or stations? 


I 

I 

i 

I 
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A. This application conditioned upon grant of 
application of WOL for change to 1230 kc. 

This question and answer show conclusively that the 
application for 1310 kc. was made specifically contingent 
upon the Commission authorizing intervener (WOL) 
to give up the frequency 1310 kc. and use the frequency 
1230 kc. instead. If the application for 1310 kc. was an 
application made in good faith, and we do not contend 
that it was not, it was a sincere request by appellant to 
grant authority to it to operate a station in Washing¬ 
ton, D. C. using the frequency 1310 kc. Appellant re¬ 
alized that it could not be authorized to use this fre¬ 
quency unless intervener station (WOL) should vacate 
it and operate on another. Appellant, therefore, filed 
its application with full knowledge of the fact that its 
application for 1310 kc. could not be granted unless 
WOL operated on another frequency, and the answer 
to Question 15(f) of the application must be construed 
as a request by appellant that the Commission grant 
intervener’s application so that it might have a chance 
to have appellant’s application for the use of 1310 kc. 
granted. 

Appellant should be the last to complain of the Com¬ 
mission’s action in doing that which appellant itself in 
eifect requested. It certainly should not be given any 
standing in court on appeal when it attempts to com¬ 
plain about that which it has effectually requested at 
the hands of the Commission. 

There is but one denial which can be made by appel¬ 
lant in answer to this contention. If appellant takes 
the position that the answer to Question 15(f) of its 
application for 1310 kc. was not in effect a request that 
the Commission grant intervener the right to use 1230 
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kc., it must necessarily take the definite and jiositive 
position that its application for 1310 kc. was ait alter¬ 
native request, and, if this position is taken, it ihust be 
taken in the face of the principle laid down in Rule 
103.9 hereinbefore referred to which prohibits the filing 
of alternative applications. 

There are but two horns to the dilemma in which ap¬ 
pellant finds itself. It must either admit that it$ appli¬ 
cation for 1310 kc., and in particular the answer to 
Question 15(f), was tantamount to a request that the 
Commission grant the very application here aj^pealed 
from, or else it must admit that the two applications 
dated and filed the same day were alternative applica¬ 
tions, and the taking of either position must be and is 
fatal to appellant in the case at bar. 

j 

IV. ' 

The Courts Are Not Concerned with the Conmussion’s 
Inconsistency with Findings in Other Cases. 

Appellant contends that Commission’s findings in 
other cases are not consistent with the findings in this 
record. The other cases involve different fatts and 
circumstances, different parties and different cities at¬ 
tendant with different local problems, and of course, 
the findings in those cases are not to be confused with 
this record. Many considerations enter into the Com¬ 
mission’s findings of the existence of the statutory 
standard of public interest, convenience and necessity. 
The Supreme Court of the United States has held that 
to consider whether the findings of the Interstate Com¬ 
merce Commission are consistent with those made in 
other cases is beyond its province. In Virginian Rail¬ 
way Co. V. limited States, the Supreme Court held at 
272 U. S. 558, pp. 665, 666: I 
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The finding of reasonableness, like that of undue 
prejudice, is a determination by a tribunal ‘in¬ 
formed by experience/ Illinois Central R. Co. v. 
Interstate Commerce Commission, 206 U. S. 441, 
454, 51 L. Ed. 1128, 1133. This court has no con¬ 
cern with the correctness of the Commission’s 
reasoning, with the soundness of its conclusions, 
or with the alleged inconsistency with findings 
made in other proceedings before it. Interstate 
Commerce Commission v. Union P. R. Co., 222 U. 
S. 541, 56 L. Ed. 308, 52 Sup. Ct. Rep. 108. 

Also see Georgia Public Service Commission v. United 
States, 283 U. S. 765, 775, 75 L. Ed. 1406. 

The only criticism which appellant attempts to raise 
against intervener’s prior station operations is the 
alleged inefiSciency of the antenna system used in the 
operation of Station WOL. The Commission’s Rule 
131 is relied on in support of this contention. The rule 
in question sets up minimum heights for antennas, but 
appellant fails to inform the Court that Rule 131 is a 
rule of recent origin, promulgated long after WOL had 
constructed its antenna system and was in operation, 
and also neglects to advise the Court that the Commis¬ 
sion has never yet invoked the requirement of Rule 131 
against an existing broadcast station. It is a require¬ 
ment which must be met by applicants for new stations 
or for existing stations when they request a change or 
increase in the facilities which they are licensed to use, 
or when they request authority to reconstruct or move 
their transmitting equipment. Moreover, the record 
in this case shows conclusively that all the apparatus 
and equipment which appellant requested authority to 
install and operate does meet and comply with all of 
the rules and regulations of the Commission and is 
satisfactory. This is shown by the evidence of the 
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Commission's own engineer. He was asked about this 
and answered as follows: 

Q. Now, what do you have to say, Mr. Pavis, 
with reference to the proposed equipment?! 

A. The proposed transmitting equipment is sat¬ 
isfactory and the proposed directional ahtenna 
complies with the requirements of Rule 131L 

The site which has been proposed in this japph- 
cation in Prince George’s County, Maryland, is 
satisfactory to the Engineering Department. (R. 
150) I 

The Federal Communications Commission Repre¬ 
sents the public in seeing to it that radio statioiRs are 
properly operated. That Commission has not Raised 
any question with reference to the so-called inefficiency 
of WOL, but on the contrary, has licensed and re¬ 
licensed it to operate for years. It has operated with¬ 
out interruption since 1924. If the Commission,; in its 
role of guardian of the public interest, has not seen fit 
to raise this question heretofore, it must be conclu¬ 
sively presumed that the Commission was satisfied that 
the station was operating in the public interest; Re¬ 
gardless of all this, however, the fact remains th^t the 
Commission’s own Engineer, as above stated, testified 
that the proposal contained in the application of jinter- 
vener complied with Rule 131; that the proposed trans¬ 
mitting equipment is satisfactory, and that the $ite at 
which intervener proposes to construct and operate the 
station is likewise satisfactory to the Engineering De¬ 
partment. 

The Commission has been satisfied with the opera¬ 
tion of WOL for many years; the Commission's En¬ 
gineer, after studying the application, is satisfied with 
the apparatus and the location at which it is proposed 
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to operate the station in the future, and these are the 
important considerations; particularly, when the posi¬ 
tion taken by appellant is wholly collateral to any issue 
which might in any way affect it. 

V. 

Appellant Argues that the Grant of a Regional Assign¬ 
ment to Intervener (WOL) is an Uneconomic and 
Wasteful Use of a Frequency, but Appellant is Es¬ 
topped from Raising Any Such Question Since Its 
Application, Which is Used as the Basis for this 
Appeal, Requested the Identical Same Assignment. 

The Commission authorized intervener, American 
Broadcasting Company, to operate a 1,000-watt sta¬ 
tion, unlimited time, on the frequency 1230 kc. Appel¬ 
lant filed an application asking for authority to operate 
a 1,000-watt station, unlimited time, on the frequency 
1230 kc. in Washington, D. C. also. (The latter applica¬ 
tion was filed four days after the hearing had been con¬ 
cluded on the application of the American Broadcast¬ 
ing Company). 

In spite of the fact that appellant now urges upon 
this Honorable Court the argument that “the grant of 
a regional assignment to intervener is an uneconomic 
and wasteful use of a frequency’’ and devotes several 
pages of its brief to this question (Br. 15, 20, inch), 
(which argument stripped of all surplusage is that the 
use of the frequency 1230 kc. in Washington, D. C. 
would be an “uneconomic and wasteful use of a fre¬ 
quency”), the very application which appellant filed 
and which it claimed it was not heard on, and which 
application it uses as the basis for this appeal^ request- 
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ed the use of the frequency 1230 kc. with the same 
power in the same city. i 

Appellant should be estopped from making any such 
argument as any argument against the use: of the 
assignment granted to intervener is applicable in the 
same identical way and with the same identical force 
to appellant’s application. If appellant is sincere in 
its argument that the Commission’s action in granting 
intervener the right to use the frequency 12301 kc., un¬ 
limited time, with 1,000 watts power in Washin^on, D. 
C. is an ‘‘uneconomic and wasteful use of a fre¬ 
quency”, it cannot go before the Commission,! even if 
this case should be reversed, and secure the granting 
of its application when it takes the position that the 
very assignment it asks for should be denied. , 
Intervener respectfully submits that if appdlant is 
sincere in urging this argument it cannot be sincere in 
requesting the Commission to give it the identical 
assignment in question. Conversely, if appellant was 
and is sincere in making its application to the Commis¬ 
sion for the use of the identical assignment complained 
of, it cannot be sincere in arguing to this Court that the 
granting of such an assignment to intervener is an 
“uneconomic and wasteful use of a frequency’!. More¬ 
over, appellant should not be allowed to, and we do not 
believe this Court will permit it to, take one position 
before the Commission and a directly opposite position 
before this Honorable Court. Appellant has done ex¬ 
actly that as it must be assumed that appellant ^bought 
the assignment referred to would be a good one if 
granted to it, or else it would never have filed the ap¬ 
plication which is the very foundation of this appeal. 

If appellant believes the argument it makes to this 
Court, it should withdraw the instant appeal, and also 


i 


i 



20 


withdraw its application for the use of the frequency 
1230 kc. 

The argument urged in this connection by appellant 
is untenable and in fact intolerable. The mere stating 
of appellant’s argument and then stating the fact that 
appellant has applied for the identical same assign¬ 
ment ought to be sufficient not only to answer but to 
condemn this argument. 

Aesop’s old fable of the fox who could not reach the 
grapes and not being able to do so condemned them as 
being sour, is parallel to and on all fours with the argu¬ 
ment here urged by appellant. 

VI. 

Each Decision of the Commission Should Be Based 
Upon the Record Before the Commission in the 
Particular Case Before It. 

It is contended that the order granting this applica¬ 
tion is arbitrary because intervener’s antenna height 
is not the minimum required by Rule 131. However, 
many factors enter into the Commission’s decision to 
determine whether the grant of an application will 
serve the public interest, convenience and necessity. In 
its decisions the Commission has considered various 
reasons in support of its orders, many of which appear 
in its ‘‘Statement of Facts and Grounds for Decision” 
(R. 239). The evidence in this record supports the 
Commission’s findings and therefore the decision 
should be affirmed. There is evidence to support each 
and every ground of the decision. The Commission 
Engineer testified that “the proposed transmitting 
equipment is satisfactory and the proposed directional 




21 


antenna complies A^ith the requirements of Rujle 131” 
(R. 150). ‘‘The site which has been proposedj in this 
application in Prince George’s County, Maryland, is 
satisfactory to the Engineering Department.” The 
applicant is financially qualified (R. 55, 161, 162), 
legally qualified (R. 21) and technically qualified. 
This record discloses that there are certain places over 
the city where the interference from stations | on the 
same channel with the intervener at night renders its 

. I 

service practically worthless (R. 80). Complaints were 
received from listeners and this was found to due to 
interference (R. 80). The Commission granted an ap¬ 
plication for increased power to a broadcast 'Station 
when under its present power the record disclosed that 
it could not give satisfactory service in some Sections 
of the trading area of the city in which it was located. 
—See In the Matter of WJW, 2 F. C. C. 110,113. The 
Commission found that if intervener operated on the 
increased power requested, it would thus servd an in¬ 
creased territory and an increased number of il)ersons 
(R. 242). The record discloses that should intervener 
be authorized to operate on 1230 kc. practically all of 
Montgomery County, Maryland, in addition to the 
District of Columbia, will be within its primary Service 
area (R. 202). The Commission has granted increased 
power to broadcast stations when it appeared tliat the 
operation therewith would enable them to obtain a sub¬ 
stantial increase over their present coverage. In The 
Matter of WCAE, Incorporated, 2 F. C. C. 72, i75; In 
The Matter of James McClatchy Co,, 2 F. C. C. 56, 59; 
In The Matter of Racine Corp,, 2 F. C. C. 169, ifll; In 
Re McGlashan et al, 2 F. C. C. 145,154; In The Matter 
of Arkansas Radio <& Equipm,ent Co,, 2 F. C. C. 389, 


i 
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391; In the Matter of Pittsburg Radio Supply Co,, 2 
F. C. C. 451, 454. 

The Commission found an expected increase would 
result in the intervener’s revenue if this application 
were granted (K. 242). The evidence shows this (K. 
58, 59). The evidence indicates intervener has con¬ 
tributed its facilities without cost to civic, religious, 
charitable and educational institutions (R. 65, 67, 73, 
75, 78, 163, 189). 

It is contended by appellant that the Commission 
erred in concluding that intervener’s negotiations with 
a network contingent upon this grant would increase 
its service because it held in an application for facili¬ 
ties in St. Louis that that record showed a need for a 
local service. This contention need hardly be answered. 
The parties, issues, and records are different. This 
Court’ does not have that record before it in this appeal. 

An attempt is made to show that the Commission 
did not decide this case in the manner it did other cases 
which it is claimed are similar to this case. However, 
this record is the one upon which this case should be 
decided. This court said in Telegraph Herald Co. v. 
Federal Radio Commission^ 62 App. D. C. 240: 

It may be argued that the ruling of the Commis¬ 
sion was unreasonable or unwise or that the Com¬ 
mission’s conclusions upon the testimony were in¬ 
correct, but these are questions which do not arise 
upon such an appeal. It is only such considera¬ 
tions as these, however, which are presented by 
the present record. Therefore, if we should come 
to consider the appeal upon its merits, we would 
be compelled to overrule it because of the limita¬ 
tions of the statute. See Federal Radio Commis¬ 
sion V. Nelson Bros. Bond & Mortgage Co. et al, 
289 U. S. 266, 77 L. Ed. 1166. 
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This record is substantially sufl&cient to support the 
decision herein. The appellant held back its Applica¬ 
tions until this intervener completed its hearpig and 
then complains that the Commission denied it due pro¬ 
cess of law. Under its rules the Commission was not 
required to grant a comparative showing, and I held in 
a case that a petition for rehearing would be| denied 
when the petitioner did not have an application pend¬ 
ing at the time the hearing notices were mailed. Ap¬ 
pellant’s first contention complains of the Commis¬ 
sion’s refusal to grant a rehearing on intervener’s ap¬ 
plication. However, in addition to the above reasons 
for the action of the Commission, it should be Iremem- 
bered that its action in denying the petition for rehear¬ 
ing is not reviewable, unless there is a showing bf abuse 
of discretion. None has been shown here. 

This decision is not arbitrary. It is based I upon a 
record which amply supports it. This court held that 
it ‘‘should sustain the Commission’s findings I of fact 
unless they are shown by the record to be manifestly 
against the evidence.” Technical Radio Lahorqiory v. 
Federal Radio Commission, 59 App. D. C. 12$, 36 F. 
(2d) 111, 114; TF. 0. Ansley, Jr. v. Federal Radio Com¬ 
mission, 60 App. D. C. 19, 46 F. (2d) 600; General 
Broadcasting System v. Federal Radio Commission, 60 
App. D. C. 64, 47 F. (2d) 426. The appellant wants 
this Court to substitute its judgment on the facts for 
that of the Commission’s, and this is not within the 
province of the Court. 
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CONCLUSION. 

It is respecfully submitted that the order and de¬ 
cision of the Commission was valid; that appellant did 
not comply with the indispensable rules governing 
practice before the Commission and was consequently 
denied no legal rights, due process of law, or other¬ 
wise ; that appellant had no standing before the Com¬ 
mission with respect to the application from which this 
appeal is attempted to be prosecuted, and most certain¬ 
ly can have no greater right before this Court than it 
possessed before the Commission, and is, therefore, an 
improper party to this appeal; that if it should be con¬ 
ceded, which we do not, that appellant had some stand¬ 
ing before the Commission with respect to intervener’s 
application, it cannot be heard to complain at the ac¬ 
tion of the Commission since appellant in effect re¬ 
quested the Commission to do exactly what the Com¬ 
mission did, or if appellant denies this, it must admit 
that it violated the principle prohibiting the filing of 
alternative applications; that the findings of fact made 
by the Commission are supported by substantial evi¬ 
dence, and for all these reasons, the order and decision 
of the Commission should be affirmed and the appeal 
dismissed. 


Kespectfully submitted, 

Paul D. P. Speakmax^ 

Alan B. Da\td, 

Attorneys for the Intervener. 















